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I.— NOTES ON EARLY GERMAN AND ENGLISH 
LAND LAWS. 

A.— THE GERMANIC LAND SYSTEM. 

TT may seem idle to add one more interpretation of the 
"*■ much discussed passage in the Germania of Tacitus 
(c. 26). But the experiment will take so little room that it 
can do no harm. The critical words are these : — 

Agri pro numero cultorum ab universis in vices [the 
other reading vicis appears to be only an early conjecture, 
see Orelli’s notes] occupantur, quos mox inter se secundum 
dignationem partiuntur. Facilitatem partiendi camporum 
spatia praestant. Arva per annos mutant, et superest ager. 

I would translate to this effect : “ The German com- 
munity takes up a tract of land in shifting possession, 
according to the number of its husbandmen. The land so 
occupied is then allotted among the members in proportion 
to their rank, the extent of open ground making this process 
a simple one. The arable allotments are shifted yearly, 
and there is unallotted land to spare.” 

First, what does miversi mean ? It might mean a whole 
tribe or nation, a State - as we may fairly call it if we 
remember that it was not organised like the modern State. 
But the partition of lanch, newly occupied or otherwise, 
between individual cultivators is the work not of the State, 
but of the smaller community which appears on various 

9 
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Abates and under various names, and for English purposes 
mky best be called a township. It is possible, and indeed 
probable, that froih the earliest times not only the kings 
but other great men had large portions of -the folk-land 
allotted to them in separate lordship by the State, and of 
course apart from the communal system. Such men were 
not members, but lords, of the communities which might be 
settled on their lands. But it is also probable from what 
follows that it is the communal system that Tacitus here 
has in view. If he is not over careful to distinguish the 
township from the State, or to let us know of which he 
speaks, the same may be said of much later writers on the 
subject. We may take his universii then for the township or 
communal unit, by whatever name we may choose to call 
it. The next ambiguity is about in vices, and is so great 
that I think a translation ought not to decide either way. 
Is it only a condensed anticipation of what is stated in the 
next clause, putting the shifting possession of individuals 
in contrast to the general title of the community or tmiversi ? 
Or does it refer to the community as a whole, and signify 
that, as in the state of things described by Caesar, the town- 
ship migrated bodily from year to year ? That state of 
things (B. G. 6, 22) may be described, in our native terms, 
in this way. Bookland is wholly unknown. Common land 
is held only as an allotment of folk-land to the particular 
township (gentibus cognationibusque hominum qui una 
coierunt), subject to annual repartition of the whole land of 
the tribe (magistratus ac principes in annos singulos . . . 
quantum et quo loco visum est agri attribuunt atque anno 
post alio transire cogunt). If the township as a whole 
moves, of course each man’s homestead must move too. 
This, however, is compatible with his having, as between 
himseif and the township, a permanent title to a certain 
kind and proportion of homestead-plot out of the common 
land. Compare the shifting fee-simple in variable parcels 
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of land recognised even by our modern books in certain 
cases, of which common land subject to nartition is 

the chief. (Go. Litt. 42.) 

This meaning appears to me the more natural one, as far 
as the words themselves go. Nor, bearing in mind the 
remark last made, does it conflict with Tacitus’ implied 
assertion above ^c. 16) of several property in the home- 
stead (suam quisle domum spatio circumdat). He does 
not say that the homestead was fixed in one place. There 
might be a pern^ent estate in it, subject to annual or 
other change of^te. In this view Tacitus would say 
almost exactly what Caesar says. On the other hand, it 
would be as much, or even more, in Tacitus’ manner to 
use in vices as forming a sort of antithesis to ah universis : 
thus he would say that the possession is at once continuous 
and shifting, continuous as to the township, shifting as 
to its individual members. Nor are we bound to make 
Caesar and Tacitus agree. 

But we are bound, I think, to find a meaning for mox in 
the following sentence. The common land is allotted 
“ afterwards.” After what ? I do not see to what this can 
be referred unless to the taking possession by the township 
of previously vacant or vacated lands. Therefore I con- 
clude, on the whole, that according to the information 
Tacitus had fhe township was as a rule still migratory. 

As to the process of partition, it is clear that already 
there were distinct degrees of rank, that the more worshipful 
man got more land allotted to him, and the less worshipful 
less. “Arva per annos mutant” is taken by some good 
authorities to refer to- the course of husbandry, and signify 
the alternation of crop and fallow. But it seems to me 
to have a more obvious and natural meaning, which there is 
no reason to depart from. It states the fact that^ every 
man had, or might have, a different parcel allotted to him 
each year. It might also import that the miversif the 

9 — 2 
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whole township, occupy a new tract for tillage from year 
to year. Tacitus was capable of making the words carry 
both meanings. In like manner ‘‘superest ager** may 
refer to the unallotted common land of the township, or the 
vacant folk-land of the tribe not allotted to any township, 
or to both : I suspect to both. 

Lastly, why does Tacitus use such a vague term as 
miversi, instead of saying with Caesar, whose account was 
doubtless before him, gens oi; cognatio hominum ? Perhaps 
because he knew that the township had ceased to be a 
cognatio hominum in any real sense, and could not find * 
any other definite Latin word that would not have mis- 
leading associations. 

B.— THE CLASSIFICATION OF ANGLO-SAXON ESTATES IN LAND. 

All authorities are now agreed on the leading distinc- 
tions. Folk-land was the property of the State, ager 
publicus. B6c-land was land granted by written charter to 
be held as several property, and generally, though not 
necessarily, free from most of the public burdens imposed 
on land held by other kinds of title. There was also land 
held by townships or other communities and enjoyed in 
common by their members for pasture and the like. Further, 
there were lands of inheritance held in severalty by cus- 
tomary titles, and derived originally, as it is presumed, out 
of common land. For these two cases we do not know, or 
know but imperfectly, what the old English terms of art 
were; “^thel” is used by the best modern authorities to 
denote the hereditary allotment, and “ common land ” 
speaks for itself. Laen-land was land held by an occupier 
rendering rent or services, of both, from an owner who did 
not part with the ownership of the land, but only with its use. 

Div6rs questions, however, remain unsettled as to the 
relations of these kinds of land to one another, and their 
relative importance in practice. 
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Mr. H. Cabot Lodge (“The Anglo-Saxon Land Law/* 
in “ Essays in Anglo-Saxon Law/* Boston, U.S., and 
London, 1876), has shown mnch ingetmity in working out 
a scheme of old Englishdand tenures in a form satisfying to 
the modern legal mind. The Anglo-Saxon mind, as the 
essayist himself allows, was not modern or legal in the 
modern sense. Thus the definitions and distinctions, when 
arrived at, are almost certainly more precise than anything 
that our ancestors habitually realized in either thought or 
language. In one or two matters Mr. Lodge*s nomen- 
clature, though logical in itself, seems to be historically 
without authority ; and, as a systematizer almost ine- 
vitably does, he overrates the differences between himself 
and his forerunners in the same field. Kemble was fully 
aware of the distinction between the hereditary estate which 
he calls ethel^ originally not alienable at all, and later 
alienable only within limits, and the fully alienable b6c-land. 
Kemble*s ethel is what Mr. Lodge calls “ family land,** and I 
prefer to call “ heir-land ; ** he gives alod as an alternative 
term, presumably in deference to the usage of some previous 
writer, for there is no reason to believe that alod^ which is 
assumed by modern etymologists as the base of the med. 
Lat. allodium, was a real English word in historical times.* 
Kemble supposed, however, that at an early period land of 
thisqualityhad practically disappeared, havingeither reverted 
to the State (or rather community) for want of heirs, or been 
turned into book-land. (Saxons in England, 1.301 ; “towards 
the closing period of the Anglo-Saxon polity, I should imagine 
that nearly every acre of land in England had become b6c- 
land,** ib. 306.) Yet he had formerly said, (Cod. Dipl. Intr. 

* The English form would be allead or selead. One would be quite prepared 
to find it, but so far as I am aware there is nothing to show its existei^e. The 

occurrence of alodium^ alodiarii, in Domesday proves only that the term was 
more or less familiar to the Norman surveyors. If it represented an English 
alledd in regular use, one would expect it to appear much oftener than it does. 
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Ixi.), he was inclined to think that the great mass. of rent- 
paying land did not pass by charter at all. It appears 
to me that this fir^t view of Kemble's is the correct one, 
and that his later opinion is untenable. It is improbable 
in itself for more than one reason. I do not see how 
heir-land could have been legally made into book-land 
to any considerable extent. I rather conceive that book- 
land was, with few exceptions, a luxury confined to great 
landholders and ecclesiastical corporations ; the exceptions 
being cases where owners of book-land made relatively 
small grants out of it by book to favoured dependents. To 
speak technically, I see no reason to believe that the Anglo- 
Saxon ** book ’* ever became a ‘‘ common assurance of the 
realm.** It is now common learning that to turn folk-land 
into book-land required the consent of the Witan : and 
accordingly I should rather liken the ‘‘ book** to a private Act 
of Parliament. In fact, Beda speaks of grants by book as 
Utteras privilegionm in his letter to Egbert, thus -pretty 
plainly showing that they had not acquired the character 
of common assurances in his time, Privilegia occurs again 
late in the gth century as a synonym of Ubri hareditarii (Cod. 
Dipl, cccxxiii).* There is likewise a certain amount of 
positive evidence that heir-land existed and was dealt with 
as something distinct in kind from book-land, notably in 
the will of Duke Alfred of Wessex (Cod. Dipl, cccxvii). 
This evidence, though meagre, appears sufficient, and we 
need in no way be surprised that there is not more. Heir- 
land was alienable inter vivos, if at all, by the customary and 
popular modes of assurance of which traces may still be 
found in copyholds, and of which no written record would 
in those times be kept. Wills were made only by the 
greater }ajlTOwners,and they seem not to have been drawn in 
technical language ; at any rate they seldom specify the land 

* 1 do not care to lay much weight on this, however, as the mediaeval usage 
of pftvilegium was no doubt loose. 
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devised as being book-land or otherwise. But of those we have 
some purport to be made with the witness of the testator’s 
family, which looks as if some at least qf the lands included 
in the will could hot be dealt with unless by their consent. 
On the whole it seems. the better conclusion that heir-land 
held its own down to the Conquest. I suspect that much 
of it survived for centuries longer, and that some of it still 
survives, in the shape of copyholds or customary freeholds.’*'* 
It should be mentioned that K. Maurer’s authority, as 
well as Kemble’s, is against the view now taken. He 
regards the conversion of ethel into b6c-land as an easy and 
constant process. But, assuming that private persons 
could create book-land at all, we must at least suppose 
that, as to make it out of folk-land required the consent 
of the Witan, so to make it out of heir-land would require 
the consent of the family, if not also of the community. 
And if such acts were common, why have we no charters 
recording them ? Professor Sohm also, following K. Maurer 
and Schmid, assumes that the A. S. “book” was the 
common mode of assurance, and goes so far as to deny that 
symbolical transfers were used at all before the Conquest. 
(Frankisches Recht und romisches Recht, Weimar, 1880, 
p. 30.) For the reasons already given, I think the absence 
of records quite inconclusive ; and besides it is not the case 
that we find before the Conquest “ keine Spur der Inves- 
titur.” Two examples occur in a record from the Black 
Book of Peterborough, printed by Professor Stubbs, in i86i, 
and accepted by him as genuine. . Early in the eighth 
century “ JEthelred, the glorious king of Mercia, on the 
occasion of a visit to Medesham-stede, gave to the brethren 
he found there thirty manentes at Lengtricdun, and con- 
firmed the gift by placing on the Gospels’ Book a sod taken 

* There is already a great deal of proof that the ancestor of the modern 
copyholder is to be looked for in the villanus of Domesday, whose condition was 
very different from that of the villein described by Blackstone. 



t^O MOfTES. ON EARLY GERMAN AND ENGLISH LAND LAWS. 

from the place." ‘Again a purchase of lands at Cedenanic 
from the king ‘‘ was ratified at Tonitun (Northampton ?) in 
the king’s chamber^ by joining of hands, and by placing a 
sod from Cedenandc on the Gospels’ Book, in the presence 
of Bishop Saxu)f." Here we seem to catch the very 
moment of the final struggle of the older symbolical cere- 
mony with the "book" which for great occasions was to 
supersede it. My own belief is that for the common occa- 
sions of private persons the symbolical transfer never 
went out of use. It seems to me no extravagant 
supposition that many of the symbolical custoins still 
found in copyholds, such as surrender by a straw in the 
manor of Winteringham, in Lincolnshire {Academy^ 
Nov. 19, 1881, p. 386), are really of immemorial antiquity. 
On Sohm’s and Schmid’s theory they would be late 
mediseval imitations of the Franco-Norman custom. 

It seems far-fetched, however, to find in the laws of 
Alfred an attempt to convert book-land into heir-land by 
way of reaction towards pure Teutonic principles (Essays, 
PP* 7 o> 71)' The lawsays that a man who has inherited 
book-land from his kindred must not give it from the 
family " if there be writing or witness that it was forbidden 
by those men who at first acquired it, and by those who gave 
it to him, that he should do so.” Probably this was only a 
confirmation of existing law (compare the preamble), and it 
rather goes to show that restrictive clauses were often 
disregarded than anything else. But it does seem to allow 
validity to restrictions of this kind not expressed in the 
book itself, but only declared by the donor in the presence 
of witnesses : a point not noticed by Mr. Lodge. So far we 
may say that the peculiar quality and privileges of book-land 
were kept in check by the old family principles. 

Another question is that of Ians. Mr. Lodge divides Isens 
into t^o classes, booked and unbooked. The booked Isen 
falls into the genus of book-land ; the unbooked laen may be 
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derived out of any kind of superior interest, booked oz not 
booked. Kemble holds that the term Um was not properly 
applied to any booked interest whatever ; so that his hm 
(and Schmid’s, see his Glossary, s.v. Folcland) is Mr. Lodge’s 
“ unbooked Isen.” The difference is really one of nomen- 
clature. Mr. Lodge’s nomenclature is the more logical ; but 
we have no right to assuire that our ancestors of the eighth 
or even the eleventh century were logical, and to make 
good his point historically Mr. Lodge should produce clear 
instances of the term Icen being applied to interests created 
by book ; whereas his instances go to show that when an 
existing interest was booked the tenant’s estate not only 
became book-land, but ceased to be called laen-land. As to 
Mr. Lodge’s proposition that every estate of folk-land was 
an unbooked laen, I venture to think, with as much 
confidence as one can have in a matter where the positive 
evidence is so scanty, that no Englishman before the 
Conquest, layman or clerk, would have understood it. The 
essence of lasn, as far as one can make out, was holding 
under a definite person as superior by specific services. 
The tenant of folk-land might be the lord of other 
persons, and might let out the whole or part of his folk-land 
to them by way of Isen. But his own holding was. not a 
Isen according to the only usage of the word which is 
known to us. He held not under any person, but under 
and by the allotment of the State. The land in his hands 
was subject not to private, but to common and public 
payments and services. Mr. Lodge is hardly entitled to 
charge historians ' with confusion of thought for following 
the nomenclature of their authorities. 

It must be allowed that the distinction between the 
folk-land belonging to the State and the common land 
belonging to particular communities has been too .much 
slurred over by most writers on the subject. Konrad 
Maurer’s very clear discussion (in Kritische Ueberschau, 
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Munich^ 1853), must however be specially excepted from 
this remark. It may be difficult to say how far the 
distinction was msdntained in historical times ; but in any 
case we ought to start with a clear conception of it. 

A question worth considering is whether common land 
might not itself be held as parcel of the folk-land : that is, 
whether land might not be allotted to a community without 
the State losing the ultimate property therein. This must 
indeed have been the case when the community was still 
migratory, as described by Caesar and, in my view, by 
Tacitus. Or the same result would be produced by a com- 
munity settling bodily, or else encroaching, on folk-land 
not formally allotted. Now what would be the effect if 
folk-land thus occupied were turned into book-land by a 
grant from the King duly approved by the Witan ? It would 
operate, it is conceived, as a conveyance of the lordship 
and revenues of the communities settled on the land. It 
seems a tenable position that a large proportion of the 
grants of book-land were in truth grants of lordship and 
revenues and of nothing else. And here we have a probable 
origin of many of the dependent vills and townships 
which certainly existed before the Conquest. 

Perhaps we may even suppose that all common land 
theoretically remained folk-land, though the State had 
abandoned its original power of resumption and redistribu- 
tion. And if this theory applied to heir-land held in several 
ownership, as well as to the common land out of which it 
was originally derived, the division into folk-land and book- 
land would be really, as the earlier writers on the subject 
supposed it to be, an exhaustive, one. 


F. Pollock. 
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II.— THE PRELIMINARY INVESTIGATION 
OF CRIME. 

XN Archaic society where scenes of violence prevail, 
the first and the largest space is necessarily occu- 
pied by criminal legislation. But it is the fashion to 
assume, or allege, that as society advances in civilisa- 
tion, and population increases, the complicated arrange- 
ments of social life give a greater prominence to civil 
or municipal law, and consequently diminish the im- 
portance of the criminal law, and push it into the back- 
ground. We venture to think, however, that this is not 
altogether a just or deserved criticism ; and, without under- 
rating the importance of municipal law, we would suggest 
that a wise and firm administration of the Criminal Law 
was never of greater interest in this country than it is at 
the present moment. At no time has there been within the 
confines of this country a greater amount of pent-up 
brutality and lawlessness, which nothing but the dread of 
punishment can restrain, and with crimes of violence in- 
creasing, with a criminal class in England and Wales 
estimated at 80,000, necessitating the maintenance of a 
Police force of over 34,000 men to “ keep their eyes on 
them,” crime can never be an object of indifference to the 
people. Crime, like fashion, changes its form, but can 
hardly be said to diminish ; and the utmost resources of 
pur civilisation are not more than a match for it, each new 
device of Justice but serving to whet the inventive faculties 
of the law-breakers, and incite them to greater efforts. As 
the successful issue of Criminal proceedings must always be 
greatly dependent on the efficiency of the initiatory steps — 
on what the French term the Instruction — it may nbt be 
without advantage to compare the methods of procedure 
adopted in our own country with those of other countries. 
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with a view to testing their comparative merits and fitness 
to secure the end in view. 

Under all primitive Criminal Codes — be they Roman or 
Germanic in their origin — ^the State, like the private 
aggrieved person, adjusted the measure of its vengeance 
to the circumstances of the case. When the blood of the 
injured individual was up, the Anglo-Saxon, like the other 
Germanic codes, allowed the thief who had been run 
to earth and caught with the booty to be hanged on 
the spot; but took a very different view of the affair 
when once the pursuit bad been intermitted, and any 
considerable interval had intervened between the com- 
mission of the crime and the detection of the thief. This 
difference of view may be traced in the tenderness with 
which the offender was approached even in the time of 
Edward I. In 129a, in a case arising upon the Hereford 
Iter, it was adjudged that : “ If any one commit any crime 
in the bailiwick of any liberty, the bailiffs of the said liberty 
shall come to him with their white staves in a peaceable 
manner, and shall tell him to yield himself to the peace of 
our lord the King; and that if he will not, but defend 
himself, then at length it is lawful for the bailiffs with their 
force to take him, and to put him in prison if he be liable 
to imprisonment, or to arrest him if he be not liable to 
imprisonment but only arrestable ; and not to come to take 
him in the first instance with swords, &c., to wit, armed in 
warlike guise ; for in the latter case it is lawful for him to 
defend himself.” (Tfar Book, 20 & 21 Edwd. I., p. 126. 
Plea of Walter de la Barre and others v. John Lovet). 

But even this arrest could not take place until a! specific 
charge had been laid against some one, it being a recognised 
principle in the jurisprudence of most civilised nations that 
no subject ought to have his personal liberty or reputation 
imperilled by an arrest and criminal trial unless allegations, 
or ascertained circumstances, pointed to at least a violent* 
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suspicion of guilt on his part. Though, however, all are 
agreed as to the principle, different views are entertained in 
different countries both as to the mode* by which, and the 
extent to which, such preliminary ascertainment of facts 
should be carried out; some jurists considering it more 
conducive to the interests of society that such examination 
should be ex parte and private, and others that it is fairer to 
all parties to have such proceedings in public and exhaustive, 
as in the trial itself. 

According to the original form of the English juris- 
prudence, the investigatory procedure was altogether 
unknown ; the public trial being the only occasion on 
which witnesses could be judicially examined. Such a 
procedure was rendered unnecessary in England, a similar 
result being arrived at in another way ; the institution of 
the View of Frankpledge (or Peacepledge, as it ought 
properly to be called) having provided ample security for 
the liberty of the subject. Then, as now, the law-breaking 
propensities of persons under twelve years of age were not 
likely to cause much anxiety to the community, which, as a 
rule, treated them as incapable of injuring it, and after the 
age of sixty the most unruly spirits have probably ceased to 
be formidable. In a case on the Cornish Iter in 1302 
(recorded in the Year Booh, 30 & 31 Edwd. I., Appendix I., 
511), Richard and John were indicted for manslaughter. 
It w^s alleged that when the event happened John was not 
twelve years old : Spigurnel — “ If he had done the deed 
before his age of seven years he should not suffer judgment ; 
but if before his age of twelve years he had done any other 
deed not involving the loss of life or limb, and against the 
peace, he should not answer, because before that age he is 
not with the peace,” &c. 

So long ^ the community was bound in its own interests 
to present all law-breakers for trial there was no need for 
the preliminary investigation ; and the liberty of the subject 
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ik» perfectly secure, seeiug that it rested with the pubKc 
themselves to set the criminal law in motion. Withont 
this preliminary finding, or presentment, that an offence had 
been committed, the King, as guardian of the public peace 
and interests, could have no suit for a wrong done affecting 
the public, though it was otherwise with regard to wrongs 
done to himself, which were directly brought to the notice of 
the Courts by his officers. The Grand Inquest was but a 
committee acting for the general community, and through 
whom charges were preferred against wrongdoers. All 
persons are, of course, liable to be arrested when accused 
of crimes, and to have their persons detained in order to be 
forthcoming to answer an accusation. If taken “ with the 
mainour,” t.e,, red-handed, or with the proceeds of a 
robbery in his possession, a person might at once be 
apprehended ; but otherwise, as it was formerly insisted, 
no one could be deprived of his liberty till the finding of a 
bill against him by a Grand Jury, and it was 'but an 
encroachment on the common law for justices of the peace 
to grant warrants before presentment or indictment. (The 
King V. Machin and others, i Shower, 54). In a case of the 
time of Edward I., when the twelve say that two men were 
taken by the bailiff and conducted to York before the 
justices assigned to deliver the gaol, and were there 
delivered, the justice asks the bailiff — Why were they 
taken? The Bailiff: For suspicion of crime.' The Justice : 
Had they not been indicted by the twelve beforehand? 
Bailiff: No. The Justice: Because this was contrary to' 
form of law, “tu, ballivm, in misericordia sis,” So long 
as the View of Frankpledge was observed, and each 
hundred had its Grand Inquest, this was a perfectly legiti- 
mate and natural position to take up, and required no 
abstrpse reflections on the provisions of Magna Charta for 
its support, the presentments of the Grand Inquest being 
but the public preferment of charges. But from the time 



wben tiie \^ew of t^raiilq)ledge ceased to be regularly 
observed, as was the case after the reign ot Henry IV., 
changes were gradually introduced into the worldng of 
the Grand Inquest, which tended to greatly alter its 
character. 

As yet there were no justices, no police organisation in 
the modern sense, and no magisterial enquiries. With a 
population of less than six millions, no public press, roads 
bad, and communication slow and difficult, the Inquest was 
the natural means by which information was collected on 
all matters of public interest, and was the established 
course for ascertaining the rights of the Clown. The 
essence of the inquiry by the Inquest was that men per- 
sonally acquainted with the matter in hand swore to it, and 
their information so given was recorded by Judges chosen 
for the purpose. The Anglo-Saxon Crown Law consisted 
of the several Articles {CapUula Coronce), which were given 
in charge to the Grand Inquest by the Earl or Sheriff at 
the several Toums ; when, if any person was, to their know- 
ledge or belief, guilty of a breach of any of those Articles, 
he was delivered up by the Compurgators — t,e., presented 
by the Grand Jury of his Hundred, and he had then to 
purge himself by Ordeal, in the room of which the Petty 
Jury was substituted after the Conquest — in other words, 
he was put upon his trial. 

In the proceedings of the Justices in Eyre at Launceston, 
in the 30th Edward I., it is said all the Inquests of t|ie 
twelve from the Hundreds and towns, when they had givCn 
in their panels, were commanded that, “ according to their 
Articles,” they should give in the names of conspirators, &c. 

As intelligence and population increased, the difficulties 
in the way of the Inquest having personal knowledge of the 
matters submitted to their charge, and on which they, were 
to inform the Justices of gaol delivery, increased*; and 
when, in the reign of Edward III., the Inquest for each 
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ilondred was superseded by the Grand Inquest for the 
whole county, and they were obliged to act on evidence 
supplied by others,* they ceased to be witnesses, and became 
Judges informed by witnesses. 

With this extension of the area over which the enquiries 
of the Grand Inquest were to be exercised, the conditions 
became entirely changed, and their presentments were, in 
fact, no longer the mere embodiment of the fama publica, 
but the conclusions of a Court of Preliminary Inquiiy. The 
altered circumstances of society had necessitated the 
change. From the time of Henry IV., when the View of 
Frankpledge ceased to be regularly observed, malefactors 
could no longer be considered as being out on the per- 
manent bail of the rest of the community, and consequently 
it became necessary to apprehend them and to hold a 
judicial inquiry into the charges against them. Present- 
ments were no longer the voice of the community preferring 
charges by the mouths of the Grand Jury, biit the act of 
the person aggrieved which had to be enquired into. Until 
the charge was preferred apprehension of the accused could 
not take place, which usually meant until presentment of the 
crime made by the Grand Jury — ^the equivalent ofaccusation. 

The Hundred being responsible for the peace of the 
district, the freemen, by the laws of King Alfred, had been 
directed to choose an Annual Officer, whom they called 
Constable, for the preservation of the peace. By the 
common law he might arrest felons and all suspicious 
persons, and he was to present all offences iijquirable in 
the Tonm or Leet — or, in the oath as set down by Kitchen, 
47*^to present all bloodshed, outcries, affrays and res- 
cbUMS done within his office; while m affrays in his 
pTt^nce, he might arrest and detain the affrayers till they 
autety for the peace by bond — in later times, when 
the l^^e ^d been instituted {import,, Edwd. I.) 
he lb tidce them before a Justice ibr that putpdse. ’ 
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The conservator of the peace in a Hundred was called a 
Constable or High Constable ; in a tithing, a Petty Con- 
stable. borsholder, headboraugh, or chief pledge. These 
wardens, like the compurgators in the View of Frankpledge 
whose officers they were, were personally liable for any act of 
negligence, and were fined if the robber escaped with his 
booty. “ Forthelaw intendswhen a robbery is done, that if the 
country will not pursue the malefactors, that some of them are 
receivers or abettors of the felons — Dyer, J. (2 Leon. 12) 
— and in this view the Statute of Winton (13 Edwd. I., c. 2), 
declared that the Hundred should be “ answerable for the 
robberies done, and also for the damages,*' if they failed to 
take the robbers .within forty days — and not because they 
did not prevent the robbery {Cooper v. Hundred of Basing- 
stoke, 7 Mad., 157). And according to Bathurst, J., “ This 
statute did not create damages, but only gave the party a 
different remedy from that which he had before : for the 
party robbed, before that statute, might have laid an 
action against the Hundred for not keeping watch and 
ward." (2 Wils., 92). 

It was especially incumbent on Constables to pursue hue 
and cry when called upon, and in all cases of robbery on 
the highway, on the party’s going to the nearest town and 
declaring the fact to the Constable, describing the offender 
and the way he had gone, the Constable was obliged imme- 
diately to raise his town and make search for the offender ; 
and, if within forty days the felon were not apprehended, 
an action lay against the inhabitants of the Hundred to 
recover the value of the property lost, under the Statute of 
Winton. In an action against the Hundred of Gravesend 
for a robbery on Gad’s Hill — the scene of the exploits of 
Falstafif and Prince Hal and the rest of his rolicking com- 
panions who for sport’s sake are content to dp the 
profession some service ’’ — ^the inhabitants thought it hard 
that they should answer for robberies committed on Gad’s 

10 
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Hilli because they were so frequent therCi that if the 
inhabitants should answer for them all, they would be utterly 
undone ; and Serjeant Harris, who appeared on their behalf, 
pleaded that time out of mind, &c., felons had used to 
rob on Gad’s Hill and so prescribed to be discharged ; but 
the plea was over-ruled and the inhabitants held liable, 
(a Leon., 12). 

Such a provision obviously opened the door to fraud and 
collusive actions, and at last the case of Chandler, an 
attorney, who in 1748 sued the Hundred of Summing in 
Bucks, which was attended with many suspicious circum- 
stances, and was laid for a very large sum of money, occa- 
sioned the passing of the 22 Geo. II., c. 24, which enacted 
that no person should recover more than £200 against the 
Hundred, unless at the time of the robbery there were two 
together in company to attest the truth of the robbery. 

After the institution of Justices of the Peace, it became 
necessary to ascertain that there were reasonable grounds 
for suspecting that an individual brought before them had 
committed a criminal offence before he could be detained in 
custody or held to bail, and this was done under the pro- 
visions of statutes passed for that purpose, by taking the 
information of those who brought the accused — but the 
sole object of this preliminary examination was not to try 
the charge, but to justify the detention or holding to bail of 
the accused. 

By the common law all persons were bailable in criminal 
cases, except for homicide ; and as under the Anglo-Saxon 
constitution, on taking the Array in the several Shires, if any 
one was found who had no compurgators, he was put in 
prison till he could obtain some Decenary to admit him, so 
in later times the felons, or suspected felons, taken into 
custeWy by the Constable or arrested by the Justices of the 
Peace, under the powers of Stat. West i., 3 Edwd. I., i, were 
kept in gaol till the coming of the Justices of Gaol Delivery, 
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unless they could find bail for their appearance : in other 
words, as laid down by Buller, J., in Richardson's Case (Leach’s 
C.C., 561), when once a prisoner is in legal custody for an 
offence, he must find sureties before he can be discharged. 

At common law, however, as declared by Bridgeman, 
L.C.J. (Kelyng 19), Justices of the Peace were not enabled 
to take examinations — the bailing or detention of those 
brought before them were the only matters of which they 
had cognizance, and the abuses arising from their improper 
exercise, or refusal, of bail were the only objects of the 
Statutes relating to the duties of Justices up to the time of 
Philip and Mary. The Statutes i and 2 Ph. and M.C. 13, 
and the 2 and 3 Ph. and M.C. 10, were the first that enabled 
Justices of the Peace to take anything in the nature of an 
examination of the charge on the arrest of a prisoner, and, 
according to the opinion of Grose, J., in LamVsCase (Leach’s 
C.C., 558), the only intention of the Legislature in passing 
the former Act was to prevent Justices of the Peace from 
admitting offenders impropeily to bail ; while the sole object 
of the latter Act was to enable Justices to take such Infor- 
mation of those that bring the prisoner, of the facts and 
circumstances of the felony, and ‘ to transmit what passes 
before them to the Court of Oyer and Terminer, or Gaol 
Delivery, to enable the Judge and Jury before whom the 
prisoner is tried to see whether the offence is bailable, and 
whether the witnesses are consistent or contradictory in 
the evidence they give. But it cannot be collected from 
them that the examination was directed to be taken merely 
as evidence against the prisoner ; nor, indeed, in practice 
is the examination ever given in evidence as a matter so 
required by the Statutes. 

The two statutes then of Philip and Mary were passed 
without any direct intention on the part of the Legislature 
to use the examinations and depositions so directed to be 
taken as evidence upon the trials of felons. (See judgment 

lo — 2 
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of Best, J., in Cox v. Coleridge, i B. & C., 37.) But the 
taking of such depositions having, in cases of felony, been 
sanctioned by the Le|[islature, any objection to their being 
used as evidence on the ground of their being extra-judicial 
and unwarranted (which at common law they would have 
been) was removed, and they accordingly became admissible 
in evidence on the rules and principles of evidence already 
established : though it is clear that depositions when not 
regularly taken in compliance with the directions of the 
statute cannot be read in evidence. 

The investigation which those statutes directed Justices 
of the Peace to make on charges or suspicion of felony, viz., 
the examination of the prisoner which was to be without 
oath, and of the witnesses uponoath (Per Ord. Kelg. , a), taking 
the information of the whole truth, though it tended to the 
acquittal of the prisoner — was not in any sense a trial, but 
was only a preliminary inquiry whether there was sufficient 
ground to commit the prisoner for trial. In the investiga- 
tion of such a charge therefore it was held that an attorney 
was not entitled as of right to be present on behalf of the 
accused. “ An attorney,” said Abbott, C. J., in The King 
V. Borron (i B. & A., 439), “ has noright even to be present 
at such an enquiry. The presence of an attorney on such 
occasions is often permitted, as a matter of courtesy ; his 
assistance is sometimes desired, and if his advice and 
opinion are asked, it is proper for him to give them ; but he 
is not to take leave, uninvited, to obtrude his commentaries 
on the case.” . . . . “ The proceeding before the Grand 
ywy is precisely of the sum nature, and it would be difficult, 
if the right exists in the present, case, to deny it in that. 
This being only a preliminary inquiry, and not a trial, 
makes, in my mind, all the difference. At a trial before a 
magistraite it may perhaps be different.” Bayley, J., in Cox 
V. Colmdge (z B. & C., 51), expresses himself to the same 
effect. “ There is an analogy,” he says, ” between this 
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case and that of the Grand Jury; and if it be hard, as it is 
argued, that a party accused, who by law is allowed to be 
present at the inquiry should be deprived of the assistance 
of an advocate, in how much worse a situation is he placed 
before a Grand Jury where he is not allowed even to be 
present himself ; and yet in that case, upon a bill being 
found, a warrant immediately issues upon which he may be 
deprived of his liberty.” 

The chief object of those statutes was thus the justifica- 
tion of the magistrate in committing or holding to bail ; 
but incidentally certain important advantages resulted from 
them which were not contemplated by the Legislature at 
the time of passing those Acts. These magisterial enquiries 
being prescribed by statute, their proceedings assumed the 
character of judicial acts, and became, on the principles of 
the common law, admissible as evidence on the trial ; and 
hence, besides the advantages of enabling the Court to judge 
of the consistency or otherwise of witnesses, the informa- 
tions taken upon oath and put in writing, of all those who 
could give material evidence<l%ainst a prisoner and were 
also bound over, and sworn to by the Justice, or his clerk, 
that took them, to be truly taken, might be read in evi- 
dence against the prisoner at the trial, if the informant 
were dead, or not able to travel, and sworn so to be. And, 
according to Hale, by the opinion of some, if a person were 
bound over, and failed to appear on the trial — whether by 
procurement of the prisoner or not — his deposition might 
be read. Thus the perpetuation of testimony was indirectly 
secured. 

On the same principles the proceedings before the Coroner 
became at common law admissable as evidence on trials 
for homicide — ^though, like the magisterial inquiries, no 
such object was avowed by the statutes regulatin*|f their 
proceedings. 

In 1666, Lord Morley and one Hastings, having met at 
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the Fleece Tavern in Covent Garden, fell out and had high 
words. When the. quarrel was in the tavern, the Lord 
Morley said, “ If we* fight at this time, I shall have the 
disadvantage from the height of the h^els of my shoes,” 
and afterwards they went out into Lincoln’s Inn Fields 
when Hastings was killed. It was proved that the Lord 
Morley killed Hastings, but that while they were fighting, 
one Bromwich, who was with him, drew his sword and 
made a thrust at Hastings, and thereupon the Lord Morley 
closed with him and killed him. For this Lord Morley was 
indicted for murder before the Court of the Lord High 
Steward and found guilty of manslaughter, and was dis- 
missed without being put to his Book, or burnt in the hand, 
according to the Statute i Edwd. IV., c. 12. Afterwards, 
on the nth May, 1666, Bromwich was brought to his trial 
at the Bar of the King’s Bench and before a Jury of 
Middlesex, for being present, aiding and assisting Lord 
Morley in the killing of Hastings. At the trial. White, the 
Coroner of Westminster, offered examination of witnesses 
who were sworn to be dead, swearing that they were the 
same that were taken before him, viz., of one Woodward 
and one Handcock, which per curiam is good evidence of 
any murder or other crime.” “ As they were read before 
the Lords on the trial of the Lord Morley, by the opinion of 
all the Judges of England.” Brmnwich’s Case, i Levinz.', 

' 180 (also in i Siderfin, 277, and 2 Keble, 19), and see 6, 
State Trials, where the Resolutions of the Judges in Lord 
Morley’s case are set out. 

The ^cts of Philip and Mary only mentioned felonies, and 
in cases of misdemeanour magistrates were not in the habit, 
nor did they think it any part of their duty, to reduce the 
examinations of the witnesses to writing and return them 
to the Sessions of Gaol Delivery, but in the year 1826, the 
Legislature, deeming it right that this should be done in 
all qases, passed an Act for that purpose. This was the 
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7 Geo. IV.| c., 64, for improving the administration of 
Criminal Justice in England, and it substantially re-enacted 
the old Statutes declaring that in cas^s of felony or sus- 
picion of felony, the magistrate before committing or 
admitting to bail, ‘‘shall take the examination of* such 
person (the accused) and the information upon oath of those 
who shall know the facts and circumstances of the case and 
shall put the same, or so much thereof as shall be material, 
into writing ; ” the same course being directed to be pur- 
sued in the case of misdemeanors. 

With the exception that, by the statute last mentioned, 
all Examinations and Informations on which any person 
should be imprisoned or admitted to bail were placed on 
the same footing, and that more definite power of bailing was 
conferred on Justices, the practice established by the earlier 
statutes remained constant and uniform down to the year 
1848. 

That year however marks a new departure in the law 
and practice as to the preliminary investigations of indic- 
table offences ; the old things were swept away and a new 
edifice reared, by a competent hand it is true — though like 
many of the “ bag and baggage ” reformers his enthusiasm 
had the effect of brushing aside some very useful rules and 
presenting others under new masks by placing what should 
form the beginning of the enquiry at the end. 

Sir J. Jervis, when Attorney-General, in 1848, among 
other law reforms took in hand that of the law relating to 
Magistrates with a view to affording them all possible 
assistance in the discharge of their numerous duties. The 
law upon the subjects entrusted to them was scattered 
among many Acts of Parliament, and many recorded 
decisions of the Court ; and it was difficult, if not almost 
impossible, for magistrates to execute their various 
functions in the honest performance of their duty without 
being subject to prosecutions or actions. Indeed it had 
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^pme matter of complaint that it . was the common 
practice to bring actions against magistrates for 
illegal commitments, laying the damages under £20 to 
save the jurisdiction of the local courts, merely for the 
purpose of harassing them ; and as, even in the case of 
their gaining a verdict and coming off victorious, they were- 
mulcted in 15 to £20 expenses, many of the “unpaid” 
(in more senses than one) were fain to rid themselves of the 
Ihonour of a J.P. by sending in their resignations. 
Hitherto the Justices had been wont to hold their Courts 
and enquiries in the Village Inn, and it was thought 
hardly decorous that beer and justice should be always 
found in company — that the latter might get a bad name 
(e sociis noscitur) and “ Giles ” be exposed to temptation 
when an order had been made on him or he had left the 
Court “ with his friends ” ; and the same spirit of decorum 
suggested the desirability of paying the magistrates* 
clerk by salary instead of by fees. Accordingly the 
Attorney-General moved for, and obtained leave to bring 
in — “ (i) A Bill to faciliate the performance of the 
duties of Justices of the Peace, .out of Sessions, within 
England and Wales, with respect to persons charged with 
indictable offences : (a) A Bill to facilitate the perfor- 
mance of the duties of Justices of the Peace, out of 
Sessions, within England and Wales, with aspect to 
summaiy convictions and orders: (3) A Bill to regulate 
the holding of Courts of Special Sessions and Petty 
Sessions: and (4) A Bill to protect Justices of the Peace 
from vexatious actions for acts done by them in execution 
of their office.” 

These four Acts l^ere intended to constitute a complete 
code of magisterial criminal law — a corpus juris, “ full of 
wise §aws and modem instances ” — ^provided with which 
every ‘“Justice of the Peace, and Coram,*' who like 
■Shallow, wrote himself **Armigero; in any bill, warruit, 
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^aittaace or obligation,” might consider himself armed 
cap A pied for the legal arena. The first two Acts especially 
did not profess to contain any new provisions, but to be 
merely a digest of the existing Acts and of the decisions 
thereon ; but in the process the first of them with which 
we are most especially concerned, seems but to have exem* 
plified the Darwinian theory of the survival of the 
fittest, involving the extinction of many useful though 
unobtrusive observances. 

By the consolidating statute it is provided that any 
person charged with an indictable offence being before a 
Justice, voluntarily or otherwise, such Justice, previously 
to committing the accused person to prison for trial, or 
admitting him to bail, shall, in the presence of such accused 
person, who shall be at liberty to put questions to any 
witness produced against him, take the statement on oath 
or affirmation of those who shall know the facts and cir« 
cumstances of the case, and shall put the same into writing, 
and such depositions shall be read over to, and signed 
respectively by, the witnesses who shall have been so 
examined, and shall be signed also by the Justice or Justices 
taking the same (sec. 17). After the examination of all the 
witnesses on the part of the prosecution, as aforesaid, shall 
have been completed, the Justice shall read or cause to be 
read to the accused the depositions taken against him, and 
shall say to him these words, or words to the like effect : 
“ Having heard the evidence, do you wish to say anything 
in answer to the charge ? You are not obliged to say any- 
thing unless you desire to do so, but whatever you say will 
be taken down in writing, and may be given in evidence 
against you upon your trial;” and whatever the prisoner 
shdl then say in answer thereto shall be taken down 
in uniting and read over to him, and shall be sjgned 
by the said Justice or Justices, and kept with the 
d^ositirms of the witnesses, and transmitted with them 



148 THE PRELIMINARY INVESTIGATION OF CRIME. 

to the ‘Court of trial, where they may, if necessary, be 
given in evidence against him, without further proof thereof 
(sec. 18). 

And now, under the provisions of 30 & 31 Viet., c. 35, 
sec. 3, passed in 1867, the Justice, after complying with 
the requirements of sec. 18, just referred to, shall imme- 
diately “ demand and require of the person accused whether 
he desires to. call any witness, and if the accused person 
shall, in answer to such demand, call or desire to call any 
witness or witnesses, such Justice or Justices shall, in the 
presence of such accused person, take the statement on 
oath or affirmation, both examination and cross-examina- 
tion,, of those who shall be so called as Witnesses by such 
accused person, and who shall know anything relating to 
the facts and circumstances of the case, or anything 
tending to prove the innocence of such accused person, 
and shall put the same into writing ; and such depositions 
of such witnesses shall be read over to and signed respec- 
tively by the witnesses who shall have been so examined, 
and shall be signed also by the Justice or Justices taking 
the same, and transmitted in due course of law wi^h 
the depositions, and such witnesses, not being witnesses 
“ merely to the character of the accused, as shall in the 
opinion of the Justice or Justices give evidence in. any way 
material to the case, or tending to prove.the innocence of 
the accused person, shall be bound by recognisance to 
appear and give evidence at the said trial ; and afterwards, 
upon the trial of such accused person, all the laws now in 
force relating to the depositions of witnesses for the prose- 
cution shall extend and be applicable to the depositions of 
witnesses hereby directed to be taken.” 

Falling back upon ii & 12 Viet., c. 42, section 25, directs 
that'prhen all the evidence offered upon the part of the 
prosecution against the accused party (and also the witnesses 
called by or on behalf of such accused party under sec. 3 
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of 30 & 31 Viet., c. 35) shall hAve been heard, if the Justice 
or Justices of the Peace then present shall be of opinion 
that it is not sufficient to put such accused* party upon his 
trial for any indictable offence, such Justice or Justices 
.shall forthwith order such accused party, if in custody, to 
be discharged as to the Information then under inquiry ; 
but if, in the opinion of such Justice or Justices, such 
evidence is sufficient to put the accused party upon his trial 
for an indictable offence, or if the evidence given raise a 
strong or probable presumption of the guilt of such accused 
party, then such Justice or Justices shall, by his or their 
warrant, commit him to the common gaol or house 
of correction, to be there kept until delivered by due 
course of law, or admit him to bail as hereinbefore 
mentioned. 

In the endeavour to make the duties of Justices fall in 
pleasant places, it was no doubt wisely determined to 
remove, as far as possible, everything that could perplex or 
disturb the serenity of the magisterial mind ; and so, like 
the ladies’ postcripts, the most important matters were, in 
accordance with our legislative usage, relegated to the end 
of the Act, and a clean sweep made by sec. 34 of all Acts 
or parts of Acts inconsistent with the provisions of the 
II & 12 Viet., c. 42. 

The reader who has made himself familiar with the 
practice followed in such cases down to the year 1848 
cannot have failed to remark the total omission in the 
II & 12 Viet., c. 42, of any reference to the examination 
of the prisoner. Such notice as is taken of him comes at 
the end, instead of at the beginning of the inquiry, and he 
is no longer subjected to the inconvenience of having 
questions put to him, or of giving any account of himself 
unless he pleases, and then only after all the evidence 
against him has been given, and he has had ample oppor* 
tnnity for framing or concocting his answer. Instead of 
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his examination being taken in the first instance, when his 
story might be of some value as establishing his innocence, 
or by reason of Its consistency with other statements that 
might be made afterwards or by other persons, not a 
syllable is asked of him until the whole evidence has been 
disclosed in his presence, and he has had an opportunity 
of adapting his answer to the facts alleged against bint, 
and thus weakening the value of anything he may advance. 
Even then he is tfeated in a way unknown to any other 
European State, and almost invited not to say an}rthing, 
so elaborate are the warnings and explanations made to 
him. When a man is solemnly warned that nothing he 
he may say can ever be of the slightest advantage to him- 
self, and that, at best, it can only inure to his disadvantage, 
and be used against him, what wonder that he should 
generally think that “silence is golden,” or that prisoners’ 
statements should convey so little, and depositions so often 
conclude, “whereupon the said A.B., after being duly 
cautioned, saith as follows : — ‘ I am not guilty,’ or ‘ I 
reserve my defence,’ or even, ‘ It’s a lie.’ ” His whole 
treatment now-a-days seems like one continuous apology 
for putting him to the inconvenience of arrest, and an 
organised effort to shield him from the attacks of that 
Society whose peace he has probably broken, and the same 
consideration is shown towards him to the very end. 
Although a prisoner may make statements or admissions 
before trial which are admissable against him in evidence, 
he cannot at the Trial make any admissions in cases of 
felony, and though the prosecutor is bound to bring to the 
prisoner’s notice the evidence to be adduced against him, 
the prisoner is under no such restraint as to his case, but 
may lie by till the last moment, and then, without the 
slightest notice, suddenly spring an alibi on the prosecutor, 
and support it by the shadiest of testimony, with the full 
assurance that want of time will prevent any investigation 
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of the .(^laracter of his witnesses. And then, when all is 
over, when the prosecntor's case is closed, the prisoner is 
afforded the further advantage of being invited by the Court 
to say anything he likes to the Jury; and, having this 
unlimited licence given him and no fear of an oath before 
his eyes, he usually likes to say that which will best serve 
his purpose quite irrespective of its truth — and he generally 
does. 

Why such excessive tenderness should suddenly be 
manifested towards a person when circumstances point to 
his having broken the law, it is hard to explain : important 
though it be to deal fairly with the individual, it is no less 
so to preserve the interests of Sdciety. In Criminal Inves- 
tigations the interests of the individual come into collision 
with those of the public, and in the search for truth which 
is, or ought to be, the object of all judical enquiry, the 
difficulty is to make use of means that shall be effective, 
and at the same time pay due regard to the interests of 
both parties. Still, in all Criminal Investigations, the 
safety of the community and the ascertainment of truth, 
must be the first consideration ; and, in the quest, it surely 
cannot be unfair to resort to the means that naturally 
suggest themselves in the ordinary affairs of life. In cases 
of civil dispute the stories told by the Plaintiff and Defen- 
dant respectively are the first things looked to in judging 
of the merits — the testimony of others, and of circumstances,- 
coming in afterwards by way of confirmation or refutation 
of their story. Similarly, when an information has been laid 
before a magistrate of a crime committed, it is surely all 
important to know what the accused has to say for himsdf 
when the charge is preferred, what account he gives of his 
actions at a time when there can be no suspicion of his 
having concocted a stoiy to fit the allegations against him; 
if true,, subsequent inquiries wUl only tend to place his 
innocence in a clearer light by confirming the truth of his 
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stoiy ; while if ontruet bis guilt must be the* umtu <^ly 
demonstrated, and the interests of Society advanced and 
secured. By those who are acquainted with the history of 
our Criminal Procedure it can hardly be asserted that such 
an examination of an accused person would be “un-English; ” 
in the early days when preliminary investigations were 
unknown to our law, and famapublica was the sole accuser — 
ere Justices could take Informations of those who brought 
felons — it was the custom to administer interrogatories to 
prisoners upon their Trials, and to do so in no Sparing 
terms. This power is expressly recognised by Lord Coke 
as legal in his and Institute. 

“If any person was suspected of any crime, treason, 
felony, &c., the party is to be examined upon certain inter- 
rogatories ; he may hear the interrogatories, and take a 
reasonable time to answer the same with deliberation, and 
the examined, if he will, may put his answer in writing, and 
keep a copy thereof ; and so it was resolved in Parliament 
by the Lords, spiritual and temporal, in the case of Justice 
Richill La.d. 1397] . And the Lord Carew being examined 
for being privy to the plot for the escape of Sir Walter 
Raleigh attainted of treason (Anno x6 Jacobi regis), 
desired to have a copy of his examination, and had it, as 
per legem terrae he ought.” (and Institute, 57.) 

And Lord Campbell, in his Lives of the Chancellors, 
thus comments on the Trial of the Duke of Norfolk in 
157a : “ The French fashion of interrogating the prisoner 
then prevailed in England, and the Duke was frequently 
asked to admit or to deny certain facts — ^to explain his 

* The importance of statements made by accused persons at the beginning 
of criminal inquiries^-their improbability, the contradictory nature of state- 
ments made at different times, and their consistency with other fkcts, and the 
results of subsequent inquiries — ^are all pre-eminently exemplified in cases 
depbhding on circumstantial evidence, «.g., in Greenacre*s case in 1837: 
Howe’s case in 18x3, and Richardson’s case, in Scotland, in referred 

to in Wills’ Circumstantial Evidence. 
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coodoct on particular occasions— and to reconcile the 
evidence adduced against him with his alleged innocence.” 
(Vol. 2, p. 117.} Circumstances have nbw eliminated the 
interrogatory from our criminal trials, though originally 
there was much force in the observation that no one knew 
the facts of a case so well as the accused himself; and 
when in 1554 the Acts of Philip and Mary enabled Justices 
to take preliminary examinations of felons, they naturally 
directed such inquiries to begin with the examination of 
the accused himself ; and so Dogberry, addressing Leonato 
in Much Ado About Nothing, says, “ Our watch, sir, have 
indeed comprehended two auspicious persons, and we 
would have them this morning examined before your 
worship.” At no time in our legal history was an accused 
person ever required to make his statements on oath; 
but, being brought before a Justice, that functionary began 
his inquiry by interrogating the accused from the materials 
at hand in the information containing the circumstances of 
the charge, and inviting him to give such explanations of 
them, or of his own conduct, as he thought lit. In this way 
a formal deposition could be made by the person most 
interested in the inquiry at a time when no collusion or 
combination could be suggested, and which in the result 
might be of incalculable benefit to the accused. Being 
a portion of a judicial proceeding, it might, if thought fit, 
be put in evidence by the prosecutor at the trial, and, what 
was of more importance, it might also be put forward by 
the accused on his own behalf, and be the means of leading 
to inquiries conclusively establishing his innocence. That 
such declarations have frequently stood accused persons in 
good stead is certain ; and as one fact is said to be worth 
twenty arguments we will give an example. At the Durham 
Summer Assizes in 1819, James Wolfe and others .were 
arraigned on a charge of murdering Isabella Young, the 
servant of Miss Smith, at Herrington, near Sunderland, on 
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the 28th August, 1815. The chief evidence against Wolfe 
was that of a man who had himself been in custody bn the 
charge, and who deposed to certain conversations he had 
had with him at the end of 1814 — to his i&ing threats 
towards Miss Smith,- &c. The only evidence the accused 
produced at the trial was his own deposition 'when before 
the magistrates, in which he gave a detailed account of all 
his movements between February, 1815, and April, 1816 ; 
having no witnesses in support of it, and there being no one 
whose duty it was to investigate the circumstances, he was 
convicted, but subsequent enquiries instituted on his behalf 
by private persons clearly established his innocence and 
procured a pardon, when otherwise, had such a statement 
come from him at the end instead of at the beginning of the 
enquiry, he would probably have ended his days — 

“ With a leap from the leafless tree, 

And a cheer from the crowd below.’* 

Besides, such a statement could not have been put in by 
him under our new and improved practice since 1848. Not 
only can no question be put or anything said to a prisoner 
now, except tendering the advice that he had better say 
nothing as he cannot possibly do himself any good, for if 
he persists in speaking, his statement can mver be evidence for 
him but only against him.^ 

That the Interrogatory which Bentham and others have 
declared to be the best, and, in some instances, the only 
means of eliciting truth, should be so completly abandoned 
is a curious sacrifice of efficiency to that halo of sanctity 
with which a suspected criminal is sutrounded, and which 

* In Reg% Vi Haines (1 F. & Fi, 80), the prisoner's statement when before the 
magistrates, not having been put in for the prosecution, it was offered in 
evidence on his behalf. Crowder ^ y., ** You cannot do this. The prisoner’s 
statement is evidence against him, hut not for kintt but what he said fheti he 
may repeat now through you.’* We should have thought it only to, give 
him the benefft of it, whichever way it told. 
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is SO very different from his treatment when at large. We 
have no desire to see it revived on the Trialy or to witness 
the unseemly wrangles which often fake place between 
French Judges and prisoners — that has been condemned by 
eminent Frenchmen themselves — but there is a wide differ- 
ence between that and the preparation of the evidence 
before trial — the instruction as it is called in France. 
All modern systems recognise the propriety and necessity 
of beginning operations by an examination of the accused 
person. 

In France, Article 55 of the Code of Criminal Instruction, 
provides that in every Communal District there shall be 
one Judge of instruction (who is a Judge of the Tribunal of 
First Instance), and to him, along with the Procureur de la 
RepubliquCy is confided the Instruction of criminal proceed- 
ings, ue*y the series of acts of procedure by which all the 
particulars relative to the crime are laid before the 
Tribunal. The Instruction always begins with the exami- 
nation of the accused, and, with the information of the 
injured party, corroborated or otherwise by other witnesses 
and circumstances, forms the most material part of it ; and, 
when the procedure is complete, the Judge makes his 
report (for he cannot, like our Justices, commit for trial) to 
the Chamber of Council, who decide on the liberation or 
detention of the accused ; and, if the offence charged 
amount to a criincy as opposed to a delity the case is remitted 
for further consideration by the Chamber of Accusations of 
the Court of Appeal,before the accused can be sent for trial 
before the Court of Assize. 

In Scotland, when a prisoner has been apprehended, he 
is taken before a magistrate for examination, and his de- 
claration is taken. The charge is read over and explained 
to him» and then he is cautioned in terms somewhat similar 
in effect to those employed by the magistrate in England. 
When the accused declines to answer a question put to him, 

zx 
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it is put down at full length, and then it is added, Declares 
and declines to answer that question.” The examination is 
understood to be cbnducted solely by the magistrate from 
information given him, but in practice it is done by the 
Procurator Fiscal in his presence, and is usually written 
down by the Sheriff Clerk ; and when completed it ought 
to be witnessed by at least two witnesses, of whom the 
magistrate should be one, as without such evidence it 
cannot be put in at the trial. Being the declaration of the 
accused, it may be the means of proving innocence, as well 
as guilt, by leading to the proper sources of investigation 
during the precognition,” or preliminary examination of 
the witnesses ; though unfortunately, as with us, it is only 
evidence against the accused, and never for him, and on 
the trial the prosecutor may put it in or not, as he pleases, 
whilst the accused cannot call for it — though, if once 
proved, he may insist on its being read. 

That the natural method of beginning the Instruction of 
Crime by an examination of the accused is effectual, espe- 
cially when there is a Public Prosecutor whose duty it is 
to make due enquiry into all the facts, is evidenced by the 
small percentage of acquittals in countries where such a 
course is pursued ; while the infinite pains we take 'in 
England to prevent a prisoner from divulging anything that 
may be of service to the interests of truth, too often results 
in a failure of justice hardly calculated to present the 
practice since 1848 in the light of a reform, if indeed it 
does not cast grave doubts on the wisdom of abandoning 
the old practice. One of the chief incidental advantages 
of taking depositions is their being a test of a witness’s 
consistency at the trial, and surely the accused should at 
least be afforded the same advantage by making his deposi- 
tion under similar conditions and at the earliest moment 
before hearing the witnesses, if it is to be a real test — and 
that is hardly the present result. 
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It is often of great advantage, in the consideration of 
any subject, to obtain the views of other people — to see 
ourselves as others see us — if we would arrive at a correct 
estimate of it. In the year 1818, when the French 
Chambers were about to turn their attention to the revision 
of their Criminal Procedure, M. Cottu, a distinguished 
Counsellor of the Royal Court of Paris, was sent by his 
Government to England, to study the administration of 
Criminal Justice in this country; and armed with intro- 
ductions to Mr. Baron Wood and Mr. Justice Bailey, the 
Judges appointed to go the Northern Circuit in the summer 
of that year, M. Cottu went the round of the northern 
counties during the Summer Assizes, 1819, in the company 
of Mr. Scarlett (afterwards Lord Abinger), in search of the 
desired knowledge, in addition to which he was afforded 
ample opportunities of studying the administration of 
Criminal Justice in the metropolitan Police Courts. In 
his report on Justices of the Peace and their duties, he 
says : ** Finally, Justices of the Peace perform throughout 
their counties the duties allotted in France to Jugcs 
d* Instruction.*^ After describing the apprehension, &c., of 
an accused person, he proceeds : ** The magistrate takes 
down in writing the prisoner’s declaration, together with 
the depositions of the plaintiff and his witnesses, as they 
are respectively elicited by the prosecutor’s or prisoner’s 

solicitor,” &c “ Such is the system of Examination 

in England,” he adds, ” which, as may be seen, is much 
inferior to that followed in France, although the latter, 
indeed, may be censured for its over-anxiety to produce the 
culprit’s conviction. No public officer draws up a certified 
stateinent of the nature of the spot, of the victim’s wounds, 
or of the burglarious entry. Whatever circumstances, «may 
be deemed necessary to arrive at the truth are drawn forth 
by the cross-examination of the witnesses. Scarcely a 
single question is put to the defendant ; if asked to give 

II — 2 
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an account of himself, he answers, if he thinks proper, 
and the magistrate feels himself under no obligation to 
point out his contradictions, either with himself or his 
witnessess. Nor is he asked for any explanation of the 
charges resulting against him from the depositions. If 
able to clear them up satisfactorily, he does so, or is silent.' 
All those pains taken in France with so much patience and 
acuteness, and almost always so successfully, are in Eng- 
land altogether neglected, or regarded as inquisitorial. 

“ The English appear to attach no importance to a dis- 
covery of the causes which may have induced the prisoner 
to commit the crime ; they scarcely even affix any to the 
establishment of his guilt.” 

While insisting most strenuously on the abolition of the 
interrogatory at the trial in France, and that, “ as in Eng- 
land, no question ought to be put to the prisoner, except 
that of guilty or not guilty of the crime alleged,” he draws 
a distinction between the interrogatory at the examination 
and that at the trial. “ As to the former,” he says, “ I 
confess that, with the exception of the case of a prisoner 
caught in the fact, it does not appear to me possible, with- 
out its assistance, to frame an indictment. There is often 
nothing but the interrogating of the prisoner which can 
furnish the elements of it, and point out to the magistrate 
the witnesses who can give the required information. To 
abolish the interrogatory is almost to declare an impunity 
for all crimes to which there may be no eye-witnesses.” 
(fie V Administration de la Jnstiee Criminelle en AngUUrre, 
par Cottu, Paris, 1820). 

It may no doubt be urged that the fact of our having 
successively abandoned the use of the interrogatory, first 
on l^e trial of an accused person, and then on his pre- 
liminary examination, is one of the strongest arguments 
against a recurrence to such a practice. But it must be 
borne in mind that the change was merely an experiment. 
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and that experiments, however well meant, are not uni- 
formly successful ; and, judged by the direction of recent 
efforts at Criminal Law legislation, *the results of the 
experiments of 1848 have not been entirely satisfactory. 
Indeed, the tendency now is to go far beyond the old 
practice, and to re-introduce something very like the inter- 
rogatory on the trial, and even to abrogate that fundamental 
rule that a person on his trial for crime could not make any 
admission of facts against himself. In 1875 the Hon. 
Evelyn Ashley introduced a Bill having for one of its 
objects the rendering a prisoner a competent, witness on his 
trial ; and the proposal in the Draft Criminal Code is 
that “ every one proceeded against by indictment for any 
offence shall be a competent witness for himself or herself 

upon his or her trial for such offence every such 

witness called and giving evidence on behalf of the accused 
shall be liable to be cross-examined ^ like any other witness on 
any matter though not arising out of his examination-in- 
chief** (sec. 471). True, none of these provisions would 
enable a prosecutor to call a prisoner as a witness against 
his will, and he would simply be competent and not compell- 
able to go into the witness-box. But every one conversant 
with criminal practice knows what the result would be; 
how, in any case in which a prisoner did not submit him- 
self to examination, the Jury would be told that he might 
have done so, but that, no doubt, for very good reasons, he 
had not chosen to avail himself of the privilege ; that had 
he been able to give a satisfactory explanation there was 
the opportunity ; that in the witness-box they might have 
cross-examined him, &c. — but he had not chosen to do so, 
and they must draw their own conclusions. If, on the 
other hand, he tenders himself as a witness, anything he 
utters in his own favour is almost tacitly assumed •by the 
prosecution to be a fabrication, and he is forthwith, figura- 
tively speaking, throttled both by Judge and Counsel, and, 
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in the end» should the wished for breakdown not be effected, 
or the desired answers elicited from him, he will probably 
be told “ you may go down, sir," a perfectly polite request 
it is true, only — well the human voice is wonderfully 
expressive. The poor wretch would thus find his privilege 
only a burden, and a means of calling into play all the 
most objectionable features of the Interrogatory on the 
Trial — a practice which most people have condemned, and 
which the recent spectacle of the Guiteau Trial in America 
will not tend to raise in public estimation. The Criminal 
Code (No. 2) Bill, introduced in 1880, by the present 
Attorney and Solicitor-General, supplements the provisions 
of the principal Bill, by dealing* with the position of an 
accused person during the preliminary enquiry. Section 
188 proposes that in any preliminary investigation before 
a magistrate, accused shall be competent to be, and at his own 
wish may be, examined in the same manner as any ordinary 
person ; " while sec. 190 provides that after the examination 
of the several witnesses against a prisoner, or earlier, if 
deemed necessary, the magistrate may, in his discretion, take 
the examination of the accused. While the one section 
seems to make such examination dependent on the will of 
the accused, the other makes it depend upon the will or 
discretion of the magistrate, but, whichever way we take 
it, the fact remains that such examination is not to be 
compulsory, and, that when made, it is, as a rule, to be at 
the end and not at the beginning of the enquiry. It is further 
proposed that such examinations of prisoner^ should be 
conducted by the magistrate, or solicitor for the prosecu- 
tion, in the presence of the other witnesses, and his fellow 
prisoners, if any, who may cross-examine him, and that, 
though not given on oath, his statement shall be deemed 
part ofwthe evidence in the case, like the other depositions 
(secs. 289 to Z95) and put on exactly the same footing 
(secs. 187 and 193). 
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These provisions were but the logical result of those of 
the Draft Code relating to the Trial, and are, of course, 
subject to most of the objections applicable to the former ; 
but still we call them in aid as showing that, in public 
estimation, the interrogation of an accused person is coming* 
to be looked upon as quite consistent with fair-play, and as 
necessary to the elucidation of truth. At the same time, 
we certainly do not look with approval on such a sweeping 
change as is proposed by the Draft Code and the Code 
(No. 2) Bill, believing as we do that in practice it would 
lead to all the worst features of the Interrogatory as dis- 
played in the French Courts now, and that all the good 
results of such a process are to be achieved in the initiatory 
stages by a reversion to the practice which prevailed in 
England prior to 1848, in the preliminary examinations 
before magistrates. But such examinations, to be of any 
value, must be compulsory^ and at the beginning of the 
enquiry, and must not be made in the hearing or presence 
of the witnesses in the case and be conducted by the magi- 
strate. In this way, partly by voluntary statement and 
partly by interrogation, according to Bentham, the 
most powerful instrument for the elucidation of truth and 
the detection of guilt, a statement may be obtained, at a time 
when there can be no suggestion, or possibility, of its being 
made to fit the evidence against the accused, and which may 
go far to clear or condemn the maker of it. That accused 
persons did not look upon their examinations as unfairly 
conducted may be gathered from such records of them as 
are to be found ; and in the trial of Count Coningsmark and 
others for the murder of Thos. Thynn, in 1682, it is said, 
“ The lieutenant did often desire that their examinations 
before the justices of peace might be published with their 
other papers ; for then, by the questions put to them, all 
particulars were brought to their remembrance, which in 
the condition in which they were, they could not otherwise . 
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recdleet so orderly; and both he and the Polander ilfid 
always refer themselves to those examinations, and td tho 
last, averred the truth of them in every particular.” (9 State 
Trials, 122). 

Under the old practice as to preliminary examinations, 
whether by Justices or Coroners, important results as to 
the admissibility in evidence of their proceedings had been 
attached by the rules of the common law, the statutes them- 
selves being silent on that subject. Being judicial proceed- 
ings, the depositions so taken weie made admissible on the 
trial in the absence of the witnesses from any cause. But 
now, for the first time, the Legislature deals with the sub- 
ject, and by Sec. 17 of the ii and 12 Viet., c. 42, all de- 
positions taken before magistrates, where any person shall 
be brought before them charged with an indictable offence, 
shall be taken on oath, in the presence of the accused and 
subject'tohis right of cross-examination ; and they are then 
made admissible on the Trial on further proof of the death, 
or inability to travel from illness, of the persons making the 
depositions. 

Bearing in mind that the object of the legislation of 1848 
was to provide a sort of ” Whole Duty of Magistrates,” and 
that the provisions of the Act were specifically directed to 
the case of an accused being before them on a criminal 
charge, one would naturally conclude that its provisions 
were not applicable to any other proceedings, and that, in 
accordance with the maxim expressio mitts est exclusio alUrius, 
the only instances in which depositions taken before magi- 
strates could be read as evidence on the trial would be 
those of the death of the witnesses or his inability to 
travel by reason of illness. But strange things are done in 
the name of the Common Law. As Kings and Emperors are 
fond olF invoking the blessing of Providence whenever they 
have perpetrated an unusually bloody deed, so Judges are in 
the habit of making the much abused and long-suffering 








Coiiimofei Law the scapegeati whenever they are about to 
dedde something for which no other excuse can be found. 
In the case of a Coroner’s Inquisition thefe is no one before 
him on a criminal charge, and if, in the result, any person 
is found guilty of murder or manslaughter, he does not 
become the person accused until after the finding, so that 
depositions before the Coroner do not fulfil any of the con- 
ditions of the II & 12 Viet., c. 42, so as to be admissible 
under it. And yet though that Act does not apply to 
Coroners’ proceedings, the Judges now make all depositions 
dependent on the conditions of the ii & 12 Viet., c. 42., 
sec. 17, for their admissibility in the absence of the witnesses, 
and thus necessitating a magisterial inquiry in every case of 
committal by the Coroner. In addition to this they have 
extended the words ^‘inability to travel fiom illness” to 
inability to give evidence though able to travel, and added 
the further rule, that if a witness be fraudulently kept out 
of the way, his deposition may be lead in evidence — of 
course in the name of the Common Law, and in the face 
of a positive enactment which had defined the rules 
under which this should be allowed. {Reg. v. Scaife^ 5 Cox, 

C.C., 243)* 

These results would be of little inteiest in reference to 
our present purpose, but that they throw considerable light 
on, and enable us the better to appreciate, the new views 
of preliminary examinations, under which their principal, 
if not their sole, object is assumed to be the perpetuation 
of testimony, and the examination becomes a sort of dress 
rehearsal ” of the Trial. That such a view is erroneous is 
clear from the language of the Statutes themselves, which, 
in express terms, direct the magistrate to form his opinion 
to commit or discharge a prisoner, on the evidence of those 
who know the facts and circumstances of the case agitnst 
him (ix & 12 Viet., c. 42, secs. 17, 18 and 23), and the 
only object of section 5 of the 30 & 31 Viet., c. 35, is not 
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to assist the magistrate in coming to a conclusion, but '* to 
remove all just ground for complaint ” by prisoners that 
they were unable, ‘by reason of poverty, to call witnes^s on 
their behalf at the trial. There is, besides, the express 
decision of the Court in The Queenv. Carden (49 L.J.,Q.B. i), 
that it is no part of the duty of a magistrate to try the 
case, but that he has simply to determine whether there is 
a case on which the accused ought to be sent for trial — that 
the only issue he tries is whether a primd facie case is 
established. 

That, however, such enormous views are entertained 
in reference to the duties of magistrates in these cases 
is apparent from the enormous length to which they 
are now-a-days dragged out, more especially since the 
passing of Russell Gurney’s Act, which seems to lend 
some colour to the notion. Such a view was indeed put 
forward in express terms in The Queen v. Carden, when it 
was contended that the accused has a right to have 
everything of the facts and circumstances of the case 
taken down, not only those which tell against him, but 
everything which would help the Court which must 
ultimately decide to come to its conclusion — though 
Cockburn, C.J., promptly rejoined, “We shall need 
authority for that proposition.” And it is constantly made 
matter of complaint, or grievance, by defending counsel 
whenever any evidence is brought forward at the trial which 
does not appear on the face of the depositions taken before 
the committing magistrate. 

The preliminary examinations by magistrates in cases of 
indictable offences, which, in their inception, merely con- 
cerned the justification of the magistrate in detaining a 
person accused, and which now are co*extensive in their 
obj^t with those of the Grand Jury, are simply made with 
a view to ascertaining whether or not there are primd facie 
grounds for an accusation. From the time of the Acts of 
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Philip and Mary down to Jervises Act, the j^tices weire to 
take the examination of the prisoner and information of 
those who brought him in of their reasons* for bringing him 
there ; and then, for the first time, Russell Gurney’s Act 
enables evidence to be given on behalf of the prisoner either 
in reduction of the crime alleged or in establishing his 
innocence — these being the only matters material to the 
enquiry — but for no other purpose. Though, for example, 
on a charge of murder, evidence of provocation might be 
given, inasmuch as it might lead to a committal for a minor 
offence, viz., manslaughter, still no evidence could, at that 
stage, be given of insanity, or in mitigation of punishment, 
or as to the character of the accused, though these might 
become very material to the defence at the trial. This 
enquiry is, therefore, in no sense a trial of the case. Neither 
is its object the perpetuation of testimony : there is nothing 
in the statutes to warrant any such presumption, neither 
was there anything in the circumstances which gave rise 
to them to indicate that such was the intention of the 
legislature, and whenever that has been their intention they 
have manifested it in express terms as, e,g., in sec. 16 of the 
30 & 31 Viet., c. 35 — though incidentally this is one of the 
advantages resulting from it. But this is not the only 
incident of the preliminary procedure ; “ There is the great 
advantage that if there is any material discrepancy between 
the statements of a witness on the trial and those made 
before a magistrate, that discrepancy may be pointed out, 
and the evidence of the witness established or materially 
shaken, as it ought to be in such an event. And, lastly, 
there is the very important advantage, that if a witness who 
has given his evidence before the magistrate dies or is too 
ill to attend, you have his testimony in a form in which it 
can be used ” (Cockburn, C. J., in The Queen v. Carden) \ 
and it is because of this confusion of the incidental with the 
essential, that the former has come to be looked on as the 
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principal, if not the only aim of preliminary investigations. 
Hence the tendency of all such enquiries to travel into all 
sorts of irrelevant matters, and to be fought out as if they 
were the final trials of the case, and that we witness cases 
like those of The Detectives (Reg. v. Meiklejohn and Others) ; 
The West of England Bank Directors (Reg v. March and. 
Others) and The Directors of the Northern Counties’ Assur- 
ance Association (Reg. v. Mills and Others)^ dragging on for 
weeks, and even months, before Committal, to the utter 
ruin, financially, of at least some of the accused who were 
ultimately acquitted on the trial, and swallowing up the 
lion’s share of the £7^500, which on an average those 
prosecutions cost the country. And to what purpose all 
this expenditure of time, and money, and energy ? A primd 
facie case must be arrived at very early, if ever ; if there is 
a direct conflict between prosecution and defence, the 
magistrate cannot decide between them, but must commit ; 
and, if the witnesses are in the land of the living, their 
bodily presence cannot be dispensed with at the trial, unless 
they are too ill to be brought there — not even if they run 
away and leave justice in the lurch. And yet we go on adding 
to the volume of depositions, till, at the end, the prisoner 
finds himself committed, and discovers that his legal ad- 
visers have swallowed the oyster and left him the shell, 
chiefly in order that, at the trial, his counsel may flourish 
a bundle of blue paper in the face of a timid witness, and 
tear his heart out over verbal differences. Unless a 
Criminal Trial is to become, like a Chancery case, merely a 
question to be fought out on affidavits, we fail to see the 
likelihood of any adequate advantage ever resulting from 
our present practice. It can never be the policy of our 
law to afford facilities for dispensing with the corporeal 
preface of the witnesses against an accused person, so long 
as it is its boast that, except for the purpose of issuing a 
warrant for the apprehension of an accused person, no evi- 



JpHE PRELIMINARY INVESTIGATION OF CRIME, 167 

dence is heard against him in his absence. And as, at the trial,, 
you have to begin de novo^ and the depositions go for nothing, 
the use of depositions there is in a sense a contravention of 
the rule, and only resorted to as the exception. Even as a 
means of testing the consistency of witnesses, our own 
observation leads us to think that the importance of de- 
positions is much exaggerated ; the untruthful witness and 
the alibi voucher is always consistent — a great deal too 
much so — and it is usually the bona fide witnesses who differ, 
in detail, as to occurrences that they have witnessed ; while 
the preliminary canter at the Police Court shows the faitors 
where the weak points lie, and these are duly strengthened 
_anent the Trial. Neither is any great saving of time 
effected by this first trial, in which the whole thing is 
rehearsed — when you collect all your forces, assign them 
their allotted positions and otherwise manoeuvre them ; in 
the case of the great Turf Frauds (Reg. v. Benson and others)^ 
after many weeks of preliminary enquiry, the Trial lasted 
ten days ; similarly in that of the Detectives {Reg, v. Meiklejohn 
and others)^ the trial lasted days. On the other hand, 

this is what happened in the case of the City of Glasgow 
Bank Directors, in Scotland, where a different system 
prevails : The Committee of Investigation published their 
report on the i6th October, 1878, showing a deficiency of 
over six millions, and on 19th (Saturday) the Directors were 
apprehended. On the Monday they were taken before the 
Police Court, Glasgow, and remitted to the Sheriff on a 
charge of fraud, and on the 29th October .they were 
further charged with stealing Bills left for collection to the 
amount of 3^20,000, and were then formally committed for 
trial. On Mpnday, aoth January, 1879, the trial began in 
the Court of Justiciary, at Edinburgh, and it terminated on 
the 31st January, 1879 — having lasted in all eleven, days^ 
though fifty-two witnesses were called for the prosecution 
and twenty-one for the defence. 
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We do not mean to assert that there may not be m&ny 
cases of so simple a nature, and where the enquiry is so 
short, that our remarks would not be applicable ; but Un- 
doubtedly, whenever the case is at all complicated, or of 
any importance, when you have an enquiry lasting over 
weeks, it frequently happens that an accused person finds 
his resources exhausted in fighting this preliminaiy battle, 
which, much to his chagrin, he finds goes for nothing, and 
that he must begin the whole business over again with an 
empty purse, and the loss of that advice which might then 
be of service to him. 

In face of the great cost of criminal prosecutions in this 
country, a large part of which is attributable to the pro- 
tracted preliminary investigation which, as a general rule, 
is utterly useless for ulterior proceedings, it becomes im- 
portant to enquire whether it may not be possible to cur- 
tail these and devise other means of collecting the evidence, 
without sacrificing efficiency, or entailing hardship on 
prisoners. And, in this quest, it is obviously instructive to 
see how such matters are managed when a different system 
is pursued. In Scotland the preparation of the case (other 
than the examination of the accused already described) or 
precognition of the witnesses, is entrusted to the Procurator 
Fiscal, or Public Prosecutor, by whom the witnesses are 
privately and separately examined — but not on oath, except 
under certain circumstances — ^and their statements so ob- 
tained, and signed by them, cannot afterwards be used 
against them or be shown or read on the trial. But when 
there is reason to fear that an important witness may die 
before the trial, an application, founded on a medical cer- 
tificate, is made to a magistrate to have his deposition 
taken before him on oath ; and such deposition, signed by 
the iqagistrate, may, if proved by two witnesses, be read at 
the trial, in the event of the death of the witness — and the 
same course is open to the prisoner with reference to his 
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witaesse^. In order to warrant this procedure it is not 
necessary that the witness whose deposition it is proposed 
to take should believe himself to be d}dngr neither is it con- 
fined to those who have been injured by crimes of violence, 
but it extends to other witnesses — parties other than the 
party injured — ^whose lives are in jeopardy. Finally, when 
the case is completed, the Indictment, which resembles an 
acU d’ accusation rather than our Indictments, and sets out 
all the facts alleged against the accused, together with a 
list of the witnesses, must be lodged in Court for the in- 
spection of the prisoner, who, if he intends to call witnesses, 
must furnish a similar list to the prosecution. This, it will 
be observed, differs but little from the preliminary proof 
which every prosecuting solicitor has taken before bringing 
his witnesses into Court, and if, as a rule, the getting up 
of the case in England stopped there, a very great saving 
both in time and money would be effected — after the stage 
at which a primd facie case had been established. The pro- 
cess is not altogether unknown in England now ; the phrase 
“ Additional Evidence ” is not unfamiliar to those who 
practice in Criminal Courts, and is a great deal more fre- 
quent now than it used to be, .especially in those jurisdic- 
tions where municipal authorities pose as public benefactors, 
and undertake the prosecution of crime at an average price 
per case. And though, formerly, the calling of witnesses 
who had not been examined before the magistrates, was 
invariably made the subject of animadversion by defending 
counsel, they now take it kindly, whenever the names of 
the witnesses, and the substance of what they are expected 
to prove, have been served on the prisoner or his advisers 
—as indeed, without this formality, their evidence would 
not be admissible, according to the ruling of WiUis, J., in 
Reg. V. Stiginani (lo Cox C-C., 552). 

If then where a primd fade case was reached (which it 
usually is on the prosecutor’s evidence or little more) 
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all the rest were put on the footing of additional evidence, 
and a copy served upon the prisoner a reasonable time 
before trial, be would be in as good a position as now, 
when he can only have such copy by payment, though he can 
inspect the Indictment gratis. Neither would it conflict 
with the cherished principle that an accused is entitled 
to be confronted with his accusers at the Trial, such 
violation being much more likely to be arrived at by the 
sworn deposition and perpetuation of testimony system, 
at present in vogue. Hitherto it has been open to an 
accused person to get up the evidence for his defence in 
any way that he pleased — to give no notice of the names of 
the witnesses or nature of the evidence to the prosecutor; 
and generally, whatever its nature, to spring it on the other 
side at the last moment — subject only to this, that he had 
to pay the expenses of his witnesses, unless he had called 
them before the committing magistrate, and had them 
bound over. The prosecutor, however, enjoys no such 
advantage, but is bound to disclose the whole of his 
evidence, as a condition precedent to its admissibility on 
the Trial, in order that the accused may have the 
opportunity of testing it and the character of the witnesses. 
Why then should evidence for the defence not be subject 
to the same conditions, and equal facilities be afforded for 
testing the truthfulness and characters of the accused’s 
witnesses ? And yet, subject to not getting their expenses 
allowed, a false alibi may be set up and supported by the 
most untrusworthy witnesses, and the desired result may be 
achieved, before the other side has the time to obtain any 
information regarding them. Inquiry into the characters of 
the witnesses is the great remedy recommended by Bentham 
for the abuses inseparable from alibi evidence, and is often 
the .only means of attacking a skilfully concocted defence 
of this kind — how skilfully such alibis have been arranged, 
such trials as those of Major Wainwright, &c., &c., attest. 
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In fairness, then, an accused should be bound to serve a 
list of the names of any witnesses he proposed to call, and 
the nature of th^ evidence they were expected to give, on 
the other side, as a condition precedent to their being 
called, and to having their expenses allowed by the Court. 

We are aware that in making such suggestions we are 
likely to excite the ire of those who support the present 
system as the most perfect that could be devised, and may 
be told that they are unfair, un-English, &c., on the tacit 
assumption that the magisterial inquiry is a trial, instead 
of being, as it is, merely the preliminary to a trial — though 
they can hardly allege that the alterations suggested would 
be impracticable^ seeing that we have just shown that they 
are practised even more thoroughly than we propose, north 
of the Tweed. But we are told that one great merit of the 
present system in England is that we get the evidence in a 
form in which it can be made available afterwards should 
anything happen to the witnesses before the trial. A more 
expensive and circuitous way of securing such a small 
result it would be difficult to devise, in the face of the fact 
that the Legislature has provided what might have been, 
and doubtless was intended to be, ample, speedier, and 
cheaper means of arriving at the same result. At present^^ 
the most voluminous depositions may be taken, and then, 
unless the witnesses die, or are too ill to travel, they are prac- 
tically useless on the trial. But even these contingent 
advantages were only obtainable where the accused was in 
custody, and brought before a magistrate on a specific 
charge, and the inconvenience of such a state of things 
does seem to have gradually forced itself upon the attention 
of the Legislature. In 1867 an Act was passed to ** remove 
some defects in the administration of the Criminal Law ; ” 
and amongst the defects then enumerated and professedly 
dealt with, was the fact that it might frequently happen 
that a person dangerously ill and unable to travel might be 

12 
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able to give material and important information relating to 
an indictable offence, which it was highly desirable, in the 
interests of truth and justice, to perpetuate and make 
available in the event' of the death of the informant, and 
yet that it might not be practicable to take it under sec. 17 
of the II & 13 Viet., c. 43. Section 6 of the 30 & 31 Viet., 
c. 35, accordingly provided that, when under such circum* 
stances a medical man certified that the person was unlikely 
to recover, his evidence might be taken by a magistrate, 
and if any person has been committed or bailed for the 
offence in reference to which the evidence has been given, 
the evidence is to be returned to the Assi3es or Sessions 
with the other depositions. In all other cases (which could 
only mean those in which no one was in custody, or com- 
mitted, or bailed) the evidence is to be sent to the Clerk of 
the Peace and filed by him of record ; and afterwards, if a 
person is put on his trial for the offence to which such evi- 
dence relates, it may be read as evidence. Had the section 
stopped here, the contemplated benefit would have been 
secured ; but, unfwtunately, through tinkering in com- 
mittee, conditions were added as to giving notice to the 
person against whom the evidence was to be used, pre- 
viously to the taking of it, which practically reduced such 
evidence to the same conditions as depositions taken in the 
ordinary magisterial inquiry, and rendering it impossible for 
the statute to have operation in the case of an accused 
person keeping out of the way, f.«., in the only case in 
which it was required. Reg.v. Quiglty (18 L.T., N.S., 311.) 

The only way, in fact, in which such evidence could 
usually ]be made available would be as dying declaroHons ; 
but these, according to English practice, are only admis- 
sible in cases of homicide, where the death of the deceased 
is the subject of the charge, and the circumstances of the 
death are the subject of the dying declaration ; and hence, 
in cases of robbing, administration of drugs with intent to 
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procure abortion, and numerous other cases of daily occur- 
rence, the dying declarations of the pepons robbed, &c., 
would not be admissible in evidence. 

Dying declarations are admitted on the principle — 

“ What in the world should make me now deceive, 

Since I must lose the use of all deceit ? ’* 

But surely if the solemnity of the occasion is such as to 
silence ** every motive to falsehood,** as Eyre, C.B., has put 
it, in reference to the circumstances of a person*s death, the 
motives to falsehood must be still more effectually silenced 
in more trivial matters whfere the feeling of resentment or 
revenge must be weaker and where all hope of benefit is 
equally gone. 

These declarations are rendered still less available by 
restricting their admissibility to those cases in which the 
declarant has not only been in actual danger of death, but 
has had a full apprehension of his danger at the time of 
making his declaration. It is always exceedingly difficult 
to determine when a person has abandoned all hope of 
recovery, and, in most cases, the expression of such a belief 
is but an echo of what the doctor has told the patient ; and, 
we venture to think, that the rule might with advantage be 
made more elastic, and more dependent on the medical 
opinion than it is. With such extension of what constitutes 
a Dying Declaration, and its application to cases other than 
homicide, and witnesses other than the party injured in- 
cluded within its operation, an important step would be 
taken towards securing the perpetuation of testimony in 
those cases in which it is most desirable to obtain it, and 
which our present rules of evidence and legislative enact- 
ments fail to secure. 

Such sweeping changes msy seem to be a complete depar- 
ture from all the traditions of English criminal practice, 
and we may be asked if we are prepared to recommend the 

IS — 2 
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adoption m bloc of the Scotch and Continental systems 
of Criminal Instnjction, and to have the whole of it con- 
ducted au secret. We frankly avow that the disadvantages 
of such a system, in our opinion, far outweigh its advan- 
tages, and that the publicity attending such proceedings in 
England is often the means of producing important evidence 
that otherwise would be unattainable. All we advocate is 
a return more nearly to the ancient practice, a restriction 
of preliminary enquiries within their proper Units, and the 
more general adoption of means already available, for the 
purpose of saving time and expense, without any sacrifice of 
efficiency or fairness. 

We are entirely opposed to secrecy, as a general rule, 
in such investigations, and think that when once an accused 
person is in custody and has been examined, no advantage is to 
be gained by it, and that the evidence establishing the 
primA facie case should be given publicly. But that is very 
different from saying that the whole evidence should be 
completed in that way, and public time wasted and expense 
incurred, in doing that which could as well, and as fairly, 
be done otherwise at much less cost; a much fairer 
method than that which represented the ancient theory of 
the Criminal Law and which, with some exceptions, is still 
available. 

“A crime having been committed, there are, say the 
Criminal Code Bill Commissioners, at present four entirely 
different modes of proceeding against the accused person. 
He may be taken before a magistrate and committed for 
trial; he may, except in a few cases, be indicted by a- 
•Grand Jury without being so committed ; he may, in the 
case of homicide, be committed and tried upon a coroner’s 
inquisition ; and in cases of misdemeanour he may be put 
upon his trial by a Criminal Information, filed either by 
the Attorney-General ex-officio, or, if the Queen’s B^ch so, 
orders, by the Master of the Crown Office, at the instance 
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of a private person injured ” (Report of Criminal Code Bill 
Commission, p. 32). 

The Grand Jury represents the ancient theory of the 
Criminal Law (and the remark may be applied to the re- 
maining modes of procedure), and they are still, in theory, the 
sole accusers; and, with certain exceptions, any one can send 
up a Bill before them accusing any person of any crime what- 
ever, and the first intimation such person receives of the 
charge, may be his arrest to take his trial, and his first 
knowledge of the evidence, when he is in the dock, and the 
witnesses in the box, at the Sessions or Assizes. The 
Grand Jury was the original tribunal of preliminary inves- 
tigation, whose whole proceedings were secret and ex parte 
— a secrecy zealously guarded by law, and assisted by 
the Jurors themselves, and therefore the abuses to which 
it led, the facilities it afforded for the perpetration of 
oppression and fraud, may be referred to as the probable 
consequences of the adoption of completely secret enquiries 
now ; and what these abuses are, has been already indicated 
by us in former issues of this Review. 

That the examination before magistrates is the fairest 
mode of proceeding is admitted even by the Criminal Code 
Commissioners, and they propose that, under the Code 
— when the good time comes — as a rule, no one should be 
indicted without a preliminary enquiry before a magistrate. 
Still the superannuated old tribunal of the Grand Jury is 
to obstruct the fairway, and be left to perpetuate its tradi- 
tionary abuses, very much as if we were to revive the 
decrepit old watchman with his lantern to do the duties of 
our modern police; and this solemn, one-sided farce, 

secretly acted behind the back of the accused, is still to 
succeed the public enquiry in the presence of all parties 
concerned, as one of the regular steps in a prosecution- 
such proposed, steps being (1) the arrest and taking before 
a magistrate; (2) the preliminary hearing; (3) preferring 
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the indictment to the Grand Jury; (4) the trial; (5) pro- 
ceedings by way of appeal. 

Fortunately the dsual result of a Grand Jury’s action is 
only to encroach on the time of witnesses, and to swell the 
costs of prosecutions'; and this being “ Merrie England,” 
whose wealth is inexhaustible, where poverty is unknown, 
and taxes press lightly, the ratepayers may possibly not 
grudge their quota to the Consolidated Fund, in order that 
country . gentlemen may feel their personal importance 
enhanced by being called on to take a part in the adminis- 
tration of justice by nodding approval of a magistrate’s 
discretion, varied occasionally by the consciousness of their 
having been practised on by the ” uneasy classes.” In any 
case, however, whether with or without this intermediate 
investigation, the first steps in a prosecution, the arrest and 
hearing before a magistrate, must always occupy the first 
importance in the estimation both of accused persons and 
of the community ; and it is to that that we must look for 
the efficiency of our criminal procedure. That the tendency 
of preliminary investigations as now conducted is to assume 
the form of a trial, without any of the finality or ad- 
vantages of such, but with all its attendant expense, we 
have endeavoured to show; and that the advantages 
claimed for it chiefly result to those professionally engaged. 
We have also indicated that, in theory, the object of such 
enquiries is not to perpetuate evidence, but simply to 
establish a prima facie case or accusation of crime, and that 
the legislature has provided other means for the former 
purpose, and we have endeavoured to point out a method 
for more effectually securing those objects, and at less cost. 
That the adoption of our suggestions might tend to 
encroach upon that halo of sanctity that has hitherto 
surrounded a man whenever he became a criminal in 
England, and render society a little less helpless in his 
presence, by making more use of his services in investi- 
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gating the charges against him, we admit. The object of 
all such enquiries is to arrive at the truth, and we can see 
no valid reason why the. accused should not be called on 
to assist in such investigation, especially in the primary 
stages, and the Interrogatory applied to him, the more so as 
the truth may make as strongly for him as against him if 
innocent. An honest man can never object to tell his story, 
and a dishonest one is not entitled to cast unnecessary 
difficulties in the way of arriving at the truth. At the same 
time we think there is a great difference between a pre- 
liminary investigation and a trial, and very much doubt the 
expediency of even indirectly forcing a prisoner into the 
witness-box to be cross-examined at the trial. Preliminary 
examinations before magistrates, as now conducted in Eng- 
land, are fair, in the sense that they are scrupulously and 
Quixotically anxious to protect the accused, even from 
himself; but unfair to the public, whom crimes chiefly 
affect, by throwing unnecessary difficulties in the way of 
proving crime ; and their publicity is of immense advantage 
in fostering the public confidence in them. But the undue 
length to which they are often protracted, and the expense 
attending them — sometimes entailing ruin on the accused — 
without any adequate advantages, are, in our opinion, 
blemishes which ought to be removed, and our object has 
been to point out how best to do so without doing violence 
to the system, or sacrificing the interests either of the 
individual or of Society. 


John Kinghorn. 
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III.— CONSTITUTIONS OF THE OLD AND 
NEW WORLD.* 

XN days when almost every Institution, however venerable, 
is spoken of as being on its trial, it is, perhaps, not too 
much to say that Constitutions and Constitutional Govern- 
ment are on their trial. 

Not that Constitutions have ceased to be framed, or to 
be “ recast ” — a phrase often of doubtful import — or to be a 
subject of interpretation for the Judicatures severally com- 
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petent. All these various processes are going on now as 
they have been going on, more or less, since first Constitu- 
tions grew into being, and they are likely to go on for some 
time to come. We might say, aprds nous, le ddluge,*^ and 
fold our hands to sleep. But we should be sleeping, pro- 
bably, on the edge of a volcano, and we think it wiser, and 
better policy, and more loyal to the theory of Constitu- 
tional Government to consider some at least of the 
numerous questions that present themselves, before it is too . 
late to do anything else than to accept the inevitable, in 
what shape soever it may come. 

We have before us a mass of details concerning Constitu- 
tions written, and Constitutions unwritten ; Constitutions 
of the Old World and of the New World ; Constitutions 
with Kings, and Constitutions abhorring the name of a 
King ; Constitutions that have grown with the slow growth 
of an old and long self-governing country, such as our own, 
and Constitutions of yesterday, such as those of Bulgaria 
and Eastern Roumelia. We have also Constitutions in a 
state of transition, like that of Egypt, tending to we know 
not what. In most of these very diverse works, whether 
most nearly akin to works of nature or of art, there is 
generally to be found some trace more or less distinct of 
the common element of Representative Government. 
The amount conceded varies greatly, like the bases on 
which the several systems of Representation rest. But 
some sort of Representation, some notion, however rudi- 
mentary of Self-Government, is present either on or just 
below the surface. Nor could it be otherwise, if we under- 
stand Constitutionalism aright. But even Statesmen and 
Diplomatists have not always understood Constitutionalism 
aright, and too frequently, even in the present day, have 
been found to propound a servile imitation of some exist- 
ing Constitution, very good in its natural home, and set it 
down to work as it may under circumstances differing at 
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almost every point. This is not Constitutional Govern- 
ment ; it is usually either a sop to the Diplomatic Cer* 
berus, or a net In whose meshes Diplomacy has caught 
itself by reason of its over-cleverness. Sometimes, but 
more rarely, it is, a^ was the case, we think, with Midhat 
Pasha’s celebrated Ottoman Constitution, the best attempt 
that can be made by a falling State to save itself from utter 
collapse. In Midhat Pasha’s case we have always believed 
the attempt to have been an honest one. That it could 
succeed, we very much doubt whether its author himself 
believed possible. But although the Constitution itself is 
for all practical purposes defunct, and its author, if still 
alive, is in exile, we believe that the work done will not be 
so wholly lost as it may at the present moment appear. 
For we cannot shut our eyes to the fact that the day for the 
lowering of the Ottoman Standard on the European side of 
the Bosphorus is ever nearer and nearer at hand, and we 
must perforce think of what is to take its place. With us, 
from our present point of view, it is rather a question of 
Government than of Standards. If justice could be done 
equally to all men, of all creeds, under the Ottoman 
Government, we should not desite to hasten the day of its 
removal. But nothing that we have been able to see in the 
conduct of the present Commander of the Faithful gives 
us any hope of so peaceful a solution of the Byzantine 
portion of the Eastern Question. Therefore we think that 
when the changes comes to pass, the Power, whatever its ' 
name, that takes up the inheritance of the New Rome, will 
have to consider what are the existing local elements of 
Self-Government, to be fostered and developed with the 
Phoenix-like new life that must yet dawn for Byzantium. 
In that day it is almost certain that recourse must be had to 
the eld law, and the new Constitution, — to the old law which 
the seven-hilled city of the Bosphorus gave to the Roman 
World, and to the new Constitution which Midhat Pasha 
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devised fw all that remained of the Roman World under the 
rule of the Ottoman Padishah. But it is not in the Old 
World alone that Constitutionalism is an important factor 
in the life of the peoples of the earth. Beyond the world- 
encircling Ocean of Homer, in an Atlantis which draws 
kings of men “from the Log Cabin to the White House,” 
Constitutional Government prevails, and Constitutional 
questions are debated in the Courts as well as in the Senate. 
And the problems with which American Constitutionalism 
has to deal are full of instruction for us, different in many 
respects as are our conditions of life. The entire frame- 
work of the American Constitutional machinery, it seems 
to us, is of a nature that must necessarily often give rise to 
such problems, and they will, no doubt, in the Future as in 
the Past, often be very difficult of solution. All we can say 
is that we trust the internal peace of the Union will never 
again be disturbed as in the Past. But the Past, if we read 
it carefully, contains warnings for the Future. State Rights 
are not a figment, nor are they in themselves opposed to 
Federal Rights : . rather are they, we should argue, the 
necessary basis of Federal Union. Of course, many and 
various views have been and continue to be propounded on 
the nature of the conception which underlies the Federal 
Government, and the language of American writers and 
of American Courts has not always been consistent. We 
doubt whether it could well have been otherwise. For the 
problems which the framers of the Constitution of the 
United States had to solve lay far deeper than the surface 
controversy, which, in these days, it has pleased some 
English writers to make merry over, as to the President's 
honorary designation, and whether it should be “ His 
Excellency,” or “ His Highness.” In this matter, as in 
-other and weightier matters, the common sense of the nation 
prevailed, for in truth the name of the office itself should 
be held to be the President’s highest title to honour. He 
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has not needed the Royal designation of “ Highness ” in 
order to wield, during his tenure of office, a power in many 
respects greater and more uncontrolled than that of most 
European kings. Under such circumstances, it could 
matter little what his- fellow-citizens called him. His real 
power could not fail to make itself felt. To an ordinaiy 
English eye it would probably seem strange to read the title 
of one of the last contributions to Political Science made 
by a distinguished American jurist, the late Hon. W. Beach 
Lawrence. Writing in the North American Review for 
November, 1880, the subject which he proposed to himself 
for discussion was the “ Monarchical Principle ” in the 
Constitution of the United States. The article is one full 
of valuable matter for the student of comparative Constitu- 
tional History, if we may so term that branch 0/ Political 
Science with which we are here concerned. It should be 
read side by side with an article in the Southern Law Review 
of slightly earlier date (Aug.-Sept., 1880), by Mr. W. T. 
Brantley, on the " Influence of European Speculation in 
the formation of the Federal Constitution.” For the two 
articles treat the same subject from different points of view. 
Mr. Beach Lawrence marshals the various features in the 
Constitution, which show forth the magnitude of the Pre- 
sidential office, and says, probably with great truth, that 
“ all testimony concurs in assuring us that an office of this 
magnitude would not have been created unless Washington 
had been intended to fill it.” But then it should, we think, 
be remembered that it must have been quite clear to the 
minds of those who drew up the Constitution that Wash- 
ington could not live for ever, here below. We are there- 
fore compelled, it would seem, to leave a margin, which the 
mere insistence upon the fact of Washington’s dominant 
personality would not bear, for a something intentionally 
left vague in the declarations of the American Constitution 
x^farding the Presidential office. There were, doubtless, as 
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Mr. Beach Lawrence points out, many persons in the 
revolting Colonies, who, although going with the revolt on 
abstract Legal and Constitutional principles, not only bad 
no objection to a Monarchical Government in itself, but 
even actually favoured it. And the seeming contradiction 
in the position of such persons we should hold to be 
apparent only, and not real. But it rather cuts, at least to 
our mind, at the root of anything like a “ Monroe doc- 
trine,” that such a favourable attitude towards Monarchy 
should have existed in the very earliest days of the separa- 
tion from the mother country. For it would certainly go far 
to show that in the minds of the Fathers of American 
Independence, that Independence was so far from being 
opposed to Monarchy in the eternal fitness of things, that 
it was quite a question whether the Monarchical form might 
not have been adopted in the new Federation. The Pre- 
sident would then have been, we suppose, a sort of “ Kaiser 
in America,” enjoying a perhaps somewhat ill-defined pre- 
eminence over the rulers of the several sovereign States of 
the Union, much as the “ Kaiser in Deutschland ” exer- 
cises his pre-eminence over the remaining sovereign States 
of Germany, whose separate existence is a fact side by side 
with the other fact of their union in the German Empire. 
But, from whatever cause, this is not what actually was 
done in America. On the whole, however, what was done 
does seem to have been loosely done, with what we may 
perhaps call a studied carelessness. Had any other man than 
Washington been the probable, or rather the destined, first 
holder of the Presidential office, we agree with Mr. Beach 
Lawrence and John Quincy Adams, the passages of the 
Constitution declaratory of the President’s* powers would 
probably have been framed in much more definite language. 

The establishment of justice,” Adams observes, « in his 
discourse on the Jubilee of the Constitution, ** in the inter- 
course between the nation and foreign powers was thuspre- 
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eminently committed to the custody of one man, but that 
man was George Washington.” This was, under the cir- 
cumstances, very Natural ; whether it was equally wise may 
be a question. For the vagueness originally written in the 
Constitution has remained in it to 'cause much conflict 
of opinion in later times. It is matter for congratulation 
that so little advantage has been taken of it during the past 
century. Else the liberties which the Colonies were in arms 
to preserve might have been lost to them in subsequent 
years through their own want of care, or, to put it differently, 
through their too great trust in human nature. Foreign 
cntics saw the danger which the Americans, perhaps 
designedly, did not see. The Due de la Rochefoucald, says 
Mr. Beach Lawrence, wrote to Franklin in 1789, expressing 
his surprise, in view of the attempts then being made to 
restrain the powers of the Monarch in France, that the 
Americans should have given such unlimited scope to an 
elective Chief Magistrate, especially to one whose 
re-election for life was possible. Franklin defended 
the re-eligibility of the President. Mr. Beach Law- 
rence significantly notes that the elder Adams regarded 
the Constitution of the United States as forming 
a Government “more properly to be classed among 
monarchical than democratic governments.” Perhaps after 
his visit to the United States, Mr. Freeman may be 
induced to take up the thread of his unfinished work on 
Federal Government, and tell us what he thinks on this 
subject. Mr. Beach Lawrence, it is evident, held strong 
views on the point, for he says plainly that “ in determining 
to create a national government, to consist of an Executive, 
Legislative, and Judiciary, the [American] Convention seem 
to have gone back for precedents, as to the first-named, to 
the times of the Plantagenets and Tudors, without regard 
to any of the modifications of the royal authority in 
modem times.” The reason for this strong language may 
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be best seen and appreciated by considering the words of 
the Constitution itself : “ The Executive power shall be 
vested in a President of the United Stsftes of America.” 
We have simply followed John Quincy Adams in giving the 
emphasis of capital letters to the definite article. How 
emphatic he considered it is shown by his own words 
introducing the citation. But (in contradistinction, as he 
had been remarking, to the language used in conferring the 
legislative authority), ” the Executive authority is com- 
mitted in unreserved terms.” No such unlimited power is 
possessed by any constitutional king, or limited monarch. 
It is, of course, open to argument how far such a monarch 
is a monarch at all. It may be said that this limitation of 
his powers practically reduces him to the position of a 
figure-head, ornamental, perhaps, but scarcely useful. A 
recent writer, indeed, speaking of the position of the 
Sovereign of Great Britain and Ireland, in a little manual 
professing to be an Outline of the British Constitution,” 
goes so far as to suggest that we ” reverence the Queen, 
not because she does much work in the State, but because 
she Is a very grand personage, and it makes us feel grand to 
i-c able to have her and keep her on the throne.” If we 
thought that this sentence had any pretensions, however 
small, to representing a view at all generally prevailing, we 
should indeed “ despair of the Republic.” But we take 
heart of grace to believe the contrary, and to believe also 
that the founders of the American Constitution did not 
leave their President’s powers so undefined from any desire 
to ” feel grand.” Ahsit omen ! 

The difficulties concerning the nature and extent of the 
Presidential powers are not the only ones which surround 
that office. The long illness of President Garfield brought 
others to the surface, which were indeed latent in the 
Constitution, but had never been amended because, happily 
for the nation, the occasion for feeling the extreme incon- 
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venience to which they might give rise h^d not as yet 
occurred. But as it is always best to face a difficidty 
whether political or administrative^ when once its fall 
bearings are seen, we doubt not that it is well for the 
American people to have been brought to see- the', neces- 
sity for clear provisions in the Constitution for the carry- 
ing on of the work of the Presidential office vffienever the 
President may chance to be incapacitated from personally 
carrying it on. Where such very extensive powers are 
confided to one man, the necessity of such a course needs 
no enforcing, though we must all of us wish that it had not 
so sadly been brought home to the nation, by one “ strangu- 
latus pro RepublicA." 

Apart altogether, moreover, from questions connected 
with the Presidential office, there is a class of Constitu- 
tional difficulties constantly arising in the United States, 
which must always give rise to certain differences of 
judicial interpretation, according to the bent of the indi- 
vidual mind and according to the view which a particular 
judge, statesman, or publicist may take of the nature and 
extent of the Sovereignty attaching to a State in the 
American Union. Publicists, statesmen, and judges alike 
have differed, and no doubt will continue to differ, on the 
many points covered by that one epithet. They have 
differed, and apparently still differ, as to the initial question 
of the sovereignty possessed by the several States before 
they entered the Union, and they differ also on the amount 
covered by the term subsequently to their entering the 
Union. Mr. Hurd, in his recent very elaborate investiga- 
tion into the “Theory of the National Existence,” 
propounds some highly subtle and ingenious views, by 
which, however, we cannot say that we have been con- 
vinced. According to Mr. Hurd, the States which seceded 
were, ipso facto, deprived of their position as States, and 
reduced to .the inchoate condition of Territories, a view 
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which we are entirely unable to accept. To our mind, as 
States they seceded, and a^ States they returned, whether 
the secession were in itself a justifiable *act or not, a point 
with which we are not here concerned, and which it would 
probably, on the whole, be unprofitable to discuss at the 
present time. 

We should not ourselves incline to regard the “ perpetuity ** 
of any Federation of States as more than a ‘‘ common form” 
constantly employed in diplomacy as in State-craft, and in 
neither case importing, in reality, anything more durable 
than the period which may chance to be covered by the 
good will of the contracting parties. On resiling, the 
parties would necessarily revert to the status quo. In the 
case of the several States of the Union, that status, as we 
understand it, was that each of the States which had 
declared itself independent of the mother country was 
sovereign and independent. The formation of the Union was 
itself the act of the several sovereign bodies, framing for 
themselves a bond of union and a common political adminis- 
tration and foreign representation, while expressly reserving 
all such rights of sovereignty as were not expressly dele- 
gated to the common administration so created. But, un- 
questionably, in the case of several important administra- 
tive functions which were delegated to the Federal 
Government, there was a vagueness, perhaps it may have 
been a studied vagueness, which has kept many points still 
open to a varying interpretation. Each State, it is admitted, 
regulates its own police administration. The Federal 
Government, it is equally admitted, has delegated to it the 
regulation of commerce. But it is not always easy to 
decide whether a given act or regulation belongs more 
properly to the Police or to the Commerce of a State. 
Hygiene has been expressly held to be a subject of State 
Administration as coming under the head of Police, and 
the Federal Government, as Sir Sherston Baker has recently 

13 
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shown in the pages of this Review (Law Magazine and 
Review, No. CCXLII., Nov. i88l), declares itself unable to 
intervene in such matters. What then, shall we say of 
Pilotage ? Does it not seem primd facie, a reasonable con- 
tention that this, too, is a matter of the Police Regulation 
of every community, and as such should fall within the 
national province of State Administration ? There is, of 
course, another side of the question, viz., that a matter 
of such public importance as Pilotage ought to be of Federal 
jurisdiction, being national, or indeed, we might say, inter- 
national, in the range of its importance. That argument 
it* will be seen, perhaps goes further, or is at least sus- 
ceptible of being carried further than any nation with which 
we are acquainted is at present prepared to go. And though 
the value of the Pilot’s services may be national or even inter- 
national, it is such in proportion to his local knowledge, so 
that we seem to be thrown back hypothetically upon a local 
and territorial origin for his qualification. The question has 
very recently come before a District Court of the UnitedStates 
in the case of the Clymene* (U.S. Dist. Ct., E.D., Pennsyl- 
vannia, Oct. 12, 1881), and been there decided adversely to 
the State claim. It would be interesting to see this case 
carried up on Appeal, but we do not know that there is any 
such intention. In giving judgment, Butler, D.J., based 
his opinion on the assumption that “jurisdiction over the 
subject of Pilotage is conferred upon the Federal Govern- 
ment by the third clause of Article 8 of the Constitution, 
which provides for the regulation of commerce.” And of 
course it cannot be denied that Pilotage does assist 
materially in the promotion of commercial intercourse. 
Therefore, there is, we admit, a Federal side to the question, 
but there is also, we should argue, a State side. In the 
case of the Clymene the point raised was rather a side issue, 
viz., whether a Pilot’s license from one of two Riparian 
* 24 Alb. L.J., 491. 
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States authorised him to act within the waters of the other, 
or whether the jurisdiction of each State.was not exclusive, 
so that the Pilot should be liable to indictment by the 
State within whose waters he acted without her authority. 
In deciding against the exclusive character of the State 
license, the learned Judge no doubt decided in favour of the 
freedom of commercial intercourse, which would be con- 
ceivably very much hampered by penal restrictions on 
Pilots, preventing their action in waters other than those 
of the licensing State. But we are unable to agree with 
much of the line of argument by which the decision was 
arrived at. We do not ourselves share in the doubt which 
has been felt as to the power of the several States to 
exercise jurisdiction in matters of Pilotage until Congress 
should take action. The Federal jurisdiction itself is 
inferential, not express. It depends upon the construction 
given to the phrase “ Regulation of Commerce.^' To 
sustain the State jurisdiction, says Mr. Justice Butler, it 
must be held that ‘‘ the constitutional grant of authority to 
the Federal Government did not of itself oust the authority 
of the States.'* And this view, he admits, though it might 
seem to be illogical, is not inconsistent with what has 
frequently been allowed by the Supreme Court in similar 
cases, ^.g., by several of the Judges in the Passenger 
Cases, 7 How., 283 ; Cooley v. Port Wardens, Ibid ; 
Crandall v. Nevada, 6 Wall., 35 ; Gilman v. Philadelphia, 
3 Wall., 713. 

The judges, however, who cited these cases in Henderson 
V. Mayor of New York (92 U.S., 259), it is fair to remark, also 
observed that this doctrine had always been controverted in 
the Court, and seldom if ever been stated without dissent : 
we think the circumstances justify us in holding the 
existence of two conflicting currents of opinion in the 
Supreme Court itself, and therefore that the question is 
really still an open one in theory, whatever it may be in 

13—2 
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practice. And with such a divided house, if we have 
rightly interpreted the attitude of the Supreme Court, it 
may well be that the Pilotage question will ijot be brought 
up to that Court on appeal from the District Court of 
Eastern Pennsylvania. But there are other ^questions in- 
volved in Mr. Justice Butler’s decision upon which the 
Supreme Court might decide without having to face an 
existing division of opinion. We confess we should very 
much like to know whether the Supreme Court would 
uphold the dictum that the waters of a Port are Federal, not 
State Waters, and whether the several States would like 
such a decision. If, as we believe to be the case, there 
are no Federal Highways on land (except, perhaps, the 
Highways within the District of Columbia), on what 
principle can there be a I'ederal Highway by water ? And 
how, of all places in the world, can such Highway be 
within the territorial waters of a State of the Union ? 
That such waters are ‘‘subject to common use” does not 
take away from their Territorial character or derogate 
from the Sovereignty within whose limits they lie. The 
“ common use ” is a portion of the right of innocent 
passage and access involved in the relations of Peace. 
As between the several States of the Union, of course, 
such “common use” is one of the incidents of that 
Union, determined, however, by war, in that case as in the 
case of other States enjoying such use. We, therefore, 
could not hold the Port of Philadelphia to be as Mr. Justice 
Butler held it, “ constituted of the public waters of the 
nation,” nor could we admit that it is only “ by the grace 
of the general government ” that the State of Pennsylvania 
is “ allowed any independent views respecting it.” When 
the, learned judge says that before the adoption of the 
Federal Constitution, “ Pennsylvania had no jurisdiction 
whatever beyond her territorial limits,” we are at one 
with him in his language, but it is because that language 
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carries, we think, all for which we should contend. The Port 
of Philadelphia, we should argue, was and is strictly, within 
“ her territorial limits,” apart from any special questions 
as to bays. If such a question were now to be raised as to 
Delaware Bay, we apprehend that tlie claims of the United 
States to assert the territorial character of Delaware Bay 
would be based on the jurisdiction assumed to be vested in 
the two Riparian Sovereignties of the States of Pennsylvania 
and Delaware. In the case of The Clymene^ the learned 
Judge, on the point before him, impartially swept both 
Sovereignties out of Court. The point itself, however, 
as we have remarked, was a side issue arising out of this 
wide and complicated question of State Rights. We 
should conceive that the right to license a Pilot might be 
held to be apart of the Territorial Sovereignty without being 
necessarily exclusive ; though it was a part of the respon- 
dent’s contention in the case to make it out to be exclusive 
as against the other Riparian State. But however we may 
look at this particular case, enough has probably been said 
to show how it illustrated the nicety of the point that fre- 
quently arises under a* Federal Union of States with a written 
Constitution. There are advantages and disadvantages 
attaching to written Constitutions, and it is no part of our 
present undertaking to decide which way the balance 
inclines. We have simply to discuss what appear to us 
interesting points of Constitutional Law which are illus- 
trated by both forms, as existing among our Transatlantic 
kinsmen and our Continental neighbours. Neither form is 
in our view, a panacea for all ills, nor is either form, in 
itself, a protection against all possibility of secession or 
subversion. A coup d'etat may substitute the personal rule of 
a successful conspirator against the liberties of the nation 
under what is called the Republican form of Governmjent, all 
articles of the written Constitution notwithstanding. And 
a nominal Constitutional Monarchy, with an unwritten 
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Constitution may find itself at the mercy of a Court of Star 
Chamber, while a written Constitution may be given one 
day and withdrawn the next,— as at Naples under the last 
Bourbon Kings, — or, set aside by an Ordonnance or a Re- 
script, as in the case of Charles X. of France, and Frederick 
William I., Emperor in Germany and King of Prussia. We 
desire, therefore, to look with impartial eyes on both forms of 
Constitution. Mr. Hurd appears, to us, as we have already 
remarked, to hold a very ingenious and very subtle theory 
as to Sovereignty, if we have rightly grasped it. The 
“ Sovereign People” in his eyes, as we understand him, are a 
“ Sovereign myth ; ” at least as regards the United States. 
There is, indeed, in his conception — again we must say if 
we accurately apprehend his meaning — only one Sovereign, 
the political entity called the “ United States,” created by 
the Act of Confederation. Sovereignty in the United 
States is only held in and through this political entity, and 
without it there is no Sovereignty. On such a theory it is, 
of course, easy to see that secession involved the loss of 
Sovereignty, whether we call it State-lapse or State-suicide, 
though the latter of the two terms seems to us best to 
express Mr. Hurd’s view. We should like to know, on this 
view of Sovereignty, what Mr. Hurd considers to have been 
the position, juridically and constitutionally, of Rhode 
Island during the time that she remained outside the pale 
of the Union? Had she no Sovereignty? If not, what' 
Sovereign powers could the other States, occupying exactly 
the same position both before and after their independence 
of Great Britain, confer upon the government of the 
Union ? This it certainly seems to us, is a question which 
those who uphold such a theory as Mr. Hurd propounds 
ought to answer, and we cannot see that Mr. Hurd does 
answer it. We have nothing to do here with any conse- 
quences which may, whether legitimately or illegitimately, 
have been deduced from the perhaps somewhat old- 
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fashioned theory of State-Rights which alone commends 
itself to our reading of history as to our conceptions of 
political Science. The view that by thfe fact of the decla- 
ration of their independence each of the former colonies 
declared itself a Sovereign State is quite as old as the 
Declaration of Independence itself* We find this admitted 
by a very competent and unexceptionable witness, Mr. 
Cowley, formerly Judge Advocate, South Atlantic Blockading 
Squadron, in his entertaining and instructive ‘‘ Leaves from 
a Lawyer’s Life Afloat and Ashore ” (Lowell, Mass., Pen- 
hallow Printing Co., 1879), PP* ^ 75 * ^7^* “ When the Consti- 
tution was formed, their [the Southern] construction of that 
instrument was as common in the North as it afterwards 
became in the South, and those who contended for our 
modern interpretation of it resisted its adoption because it 
was open to that interpretation. In the Massachusetts 
Convention of 1788, the delegates from Middlesex voted ‘ 
25 to 17 against its adoption. The vote of the whole Conven- 
tion was 187 to 168 — only a majority of 19 in favour of the 
Constitution in Massachusetts. Had the Constitution been 
submitted to a vote of the people at Massachusetts, it is 
highly probable that it would have been rejected. Seldom 
has a greater result depended upon so small a cause. The 
change of ten delegates from the Valley of the Merrimack 
would probably have defeated the adoption of the Consti- 
tution of the United States. Such a change would clearly 
have placed Massachusetts against tfiat scheme of Govern- 
ment, and Madison, looking anxiously out of his Virginia 
home, wrote : ‘ The decision of Massachusetts, in either 
way, will decide the vote of this State.’ Those views of 
State Rights and State Sovereignty which culminated in 
our Civil War, were as strenuously maintained by thousands 
of the men of Middlesex and other Northern counties, 
in 1789, as in Charleston or any other Southern city in 
x86i/’ 
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Thus writes Judge Advocate Cowley, citing an earlier 
publication of his own, a “ Historical Sketch of the 
County of Middlesfix *’ [Mass.], printed in a local publica- 
tion, for circulation among those who might be presumed 
to be instructed in their own local history in the relation 
which it bore to the history of the Union. We think it 
may be claimed for the Judge that he is a disinterested wit- 
ness, and that he was addressing himself to those who would 
be among the first to contradict him if he advanced a pro- 
position contrary to the known facts of Massachusetts 
history. The history of Middlesex county at the time of 
the adoption of the American Constitution is to us full of 
significance. It illustrates very forcibly the narrow 
majority by which, in some places, the Constitution was 
carried, and it also illustrates the antiquity of that view of 
State Sovereignty which Mr. Hurd admits to be “ logical 
and consistent,’’ though he is opposed to it as being, in his 
opinion, grievously erroneous. 

Dr. Lieber, in his Hermeneutics^ has drawn attention to 
not a few of the points which are involved in Mr. Hurd’s 
discussion of the Theory of the National Existence, And Dr. 
Hammond, in his valuable Notes to Lieber, has still further, 
helped to set the issues in a clear light, whether we are 
able to agree with the views expressed by the learned 
author and editor or not. The questions of “ Interpreta- 
tion,” “ Sovereignty,” Constitutional Construction,”' 

Written and Unwr^ten Constitutions,” as dealt with 
briefly in the text, at considerable length in the Appendix 
of Notes, may be mentioned by way of showing the im- 
portance of the subjects treated. And that importance is 
equally great on both sides of the Atlantic. For, as Lieber 
rightly says (op, cit,, p. 40), “the freer a country the more 
neces^ry becomes interpretation.” And interpretaiio vafer^ 
or “ Artful Interpretation,” is, as he further observes (p.6i), 
“not always immoral.” Of this, indeed, a very curious 
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instance from the history of Iowa, while yet only a Terri- 
tory of the Union, is given in a foot note by the Editor. It 
appears that by an Act of the Legislature* of the Territory 
(Extra Session of 1840, sec. 8, chap. 29), it had been provided 
that ‘‘ none of the statutes of Great Britain should be con- 
sidered as law in this Territory.** Hence there arose 
‘‘ grave doubts as to the common law itself.** It was even 
doubted in a case of dower, says Dr. Hammond, whether 
the Statute of Merton had not been repealed by this 
sweeping section 8. Gone too, it might be thought, at one 
fell swoop, were the Statutes of Westminster, of Wills, 
of Uses, and many another famous landmark of English 
Legal History. But the Courts found a solution of 
their own for this serious, and probably very unexpected, 
difficulty. They gravely held, we are told, that by “ Statutes 
of Great Britain ** the Legislature could only have intended 
“those passed after the Union of England and Scotland 
in 1707, since no earlier Statutes were known by that 
title.** And “ as nobody had any interest in claiming 
that any of the English Statutes passed subsequently to 
the settlement of the Colonies in the reign of James I., 
were in force,- this construction,** the learned editor re- 
marks, “satisfied the letter of the law without harming 
anyone {O'Ferrall v. Simplot, 4 Iowa, 381).“ But the evil 
of what Dr. Hammond justly calls “ ignorant legislation** 
might not always be so successfully remedied. We are far 
from unacquainted with some such eviU in our own country, 
though they arise perhaps rather from our generally spas- 
modic, fragmentary, and too often hurried legislation, than 
from ignorance proper. Interpretation, indeed, is becoming 
daily a more frequent necessity among ourselves. Rarely 
does a Session close without some Act being passed simply 
to interpret previous legislation. The long-suffering Parlia- 
mentary Draftsman probably gets most of the blame, when 
in reality it. ought to fall, as far as we can see, in most 
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cases, on Parliament itself. Bills are too apt to get so 
tinkered” in Committee that their original introducers 
and draftsmen may well be supposed scarcely able to 
recognise the infant of their brain and pen. And, under 
such circumstances, it is little wonder if language which 
may have been clear enough in the first Draft of a Bill 
becomes hopelessly entangled as the process of “ Amend- 
ment ’* goes on. No doubt the art and the science of 
Parliamentary draftsmen are alike capable of improvement. 
The same may be said of most arts and sciences. But it 
does seem almost hopeless to expect any radical improve- 
ment in this very important branch of Legislation until 
the Legislative machinery is itself put into better working 
order, — ^we might say, indeed, until order takes the place 
of the present chaos. The unquestioned and unquestion- 
able fact that we have got our Constitutional machine, the 
Parliament of the United Kingdom, into such a state of 
disorder, is not a cheering reflection for any lovers of 
Constitutional Liberty. It is sure to be taken advantage 
of by the many who, from different points of view, are not 
friendly to Constitutionalism, and it may even lead those 
whose aspirations are towards Freedom to yield a reluctant 
assent to the view, which is certain to be pressed home, 
that the thing will not work. With a little judicious 
suggestion of the gradual but sure breakdown of the 
British Parliamentary machine, and an equally judicious 
application of interpretatio vafer to the existing Constitu- 
tion, much may be effected almost imperceptibly, and the 
muzzle be applied before we are well aware that anything 
has been done to us. 

Theoretically, it would seem, as far as the recent Berlin 
coup d'itat has proceeded, it has proceeded by way of 

lilferpretation ” of the existing Constitution. Ministers, 
says the Emperor-King, must, indeed, sign documents, but 
none the less are the decrees mine. I do not simply reign : 
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I also govern. The difficulties of the position now assumed 
by the Emperor-King will become more apparent, we 
believe, when the attempt, comes to be made to apply the 
principles of the Rescript to the relations of the Emperor 
with the States of the Empire other than Prussia. In th& 
Kingdom of Prussia itself— the gradually developed Mark of 
Brandenburg — in which the spirit of Feudalism is still far 
from extinct, the change of front on the King’s part may 
even meet with a certain amount of approbation, at any 
rate from the Junker class. But in the Empire at large it 
can hardly be received save with displeasure, if not with 
open opposition. It is quite possible that the Clerical vote 
may, for a time at least, be gained by it. Rome may think 
her interests best served by what would practically — how- 
ever called — ^be a despotic government, than by a govern- 
ment of parties and Constitutions. For of Constitutions, 
the Roman Curia has distinctly shown itself distrustful. 
Having, indeed, herself in 1870 set at naught the Constitu- 
tion of the Latin Church, by what was unhesitatingly 
called, “ Ecclesise suicidium,” in the written opinions of 
distinguished bishops of her own Communion,*^' it is not to 
be wondered at if there is small love lost for Constitution- 
alism at the Vatican. A Parliamentary guarantee, says 
the Holy Father, is no guarantee at all. It is given to-day 
and may be taken away to-morrow. The vote of yesterday 
may be rescinded by the morrow’s vote. Technically, of 
course, this is a proposition which we cannot deny to be in 
a certain sense true. But it is not the whole truth, neither 
do we admit that the case is much improved when resort is 
had, as the Pope would fain have it, to an International 
Guarantee. For apart from the difficulty generally expe- 

* See Lord Acton'* interesting “ Sendschreiben m einen Deutrchen 
Biscbof dee Vaticenischen Concils” (Ndrdlingen, 1870); and Friedrich’s 
most valuaUe “ Documenta ad illostrandum Concilium Vaticanum ” (Ndrdlin- 
gen, *871). 
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rienced in obtaining such a guarantee, when it is obtained 
the danger of repudiation is only removed a step further, 
it is not taken away altogether. What is true of National 
Parliaments is true also of Internati9nal Conventions. A 
Parliamentary vote may be rescinded; an International 
Convention may be denounced, or the parties to it may 
consider that the circumstances have altered or that the 
particular contingency provided for has not arisen. 
Moreover, when a State has itself given assurances such as 
are embodied in the Law of Papal Guarantees, it is not 
likely to accede to the proposition that an International 
Guarantee is needed. However this may be, it would seem 
that the Clerical vote will in all probability be given to the 
German Emperor, clearly not without a gmd pro quo in the 
shape of concessions in regard to the May Laws which the 
German people may find it difficult to interpret otherwise . 
than as a stage on the road to Canossa. Perhaps the vote 
thus secured — if indeed it may be considered secured — ^was 
the principal aim of the Rescript. With the Chancellor of 
the Empire this may have been the case, if we may 
suppose him to have inspired the Imperial and Royal action. 
But it is at least possible that the Rescript was issued rnero 
motii^ and wc apprehend in that case there would be no 
necessity to look below the surface for high political 
schemes. We should rather accept the Rescript as the 
frank expression of views which we believe the Emperor to 
have entertained as King of Prussia, probably also before 
bis succession, and in any case long before his acclama- 
tion as “ Kaiser in Deutschland.” It is the very sincerity 
of the document, from this point of view, which raises the 
gravest doubts in the mind as to the future of Constitution- 
alism ill Prussia. And the same doubts apply to a great 
extent to the maintenance of the present cohesion of the 
German Empire. If the Rescript could be attributed to 
the Chancellor of the Empire, in the character of Prussian 
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Premier, we should probably, while equally unable to 
approve its tenor, feel able 'to regard it as a move on the 
political chess-board, which, if found fn time to be a 
blunder, might be retrieved by another move. But if we 
are face to face with King William himself, by the Grace of 
God King of Prussia and of the Goths and Vandals, we 
can only conclude that the Prussian people — and the Goths 
and Vandals — must somehow or other themselves get the 
better of their king, if they feel their liberties menaced by 
the Rescript, as we should if we were in their posi- 
tion. Hitherto, of course, Prussia has been counted 
among limited monarchies, governed by Parliament in 
accordance with the Constitution. This is the light in 
which the Prussian Kingdom is presented to us by M. 
Demombynes, writing but a short twelvemonths ago. What 
will he have to say of it in his next edition ? 

It is true, no doubt, as M. Demombynes points out* that 
the Prussian Constitution has been frequently subjected to 
alteration since 1850. It is true also that the very success 
in war which superposed the German Empire on the 
Prussian Kingdom has necessarily created a . Militarism 
which is closely akin to Caesarism. Danger to the Con- 
stitution has therefore no doubt lurked in that very 
enthusiasm which made one people acclaim one Emperor. 
Now that the danger has come to the surface it maybe met 
as an open foe. How it may best be met is a matter for the 
most serious consideration not only of the Prussian but 
*also of the German people. King William does not deny 
the existence of the people. He rather professes to be 
acting as Shepherd of the People and Pater Patrice. This 
perhaps affords some sort of basis for the peaceable 
solution of the problem now presented. But the problem 
is one which has not by any means always received a 
peaceable solution. The precedents referred to in the 

* Constitutions £urop 4 ennes, II. p. 572, seq» 
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Daily Press of our own and other countries are not 
altogether encouraging to the vision of Peace. The 
Revolution Settlement of 1688, though a comparatively 
bloodless Revolution, was yet not effected altogether 
without a struggle, oT without leaving the seeds of future 
disturbance. And the overthrow of Charles X. in 1830, 
the immediate result of measures very closely akin to those 
of the King oi Prussia in i88a, was a more complete defeat 
than it is perhaps generally taken to have been. We believe 
that in point of fact it laid the foundations of the present 
form of Government in France, though the historical links 
are in appearance broken by the interpolation of two other 
forms, neither of which succeeded, the reign of the “ Roi 
Bourgeois" and the reign of the “ Man of Sedan." Both 
those rulers were, we think, perfectly sincere in their 
attempts at carrying out their respective missions, as they 
understood them. But the foundations of the Republic 
were nevertheless, we hold, really laid in 1830. May it not 
be well to look to the lessons of History ere it be too late 
to profit by them ? It will be observed that the primary 
result of 1830 was, to all appearance, the establishment of 
Constitutional Monarchy, and we do not at all forecast an 
immediate Prussian Republic. 

There is, no doubt, in Prussia, as in other parts of 
Germany, an active and perhaps numerous Socialist party, 
which sometimes acts by itself, and sometimes coalesces 
with its apparent opposite, the Clerical party. Such a coali* 
tion is of course only temporary, and takes place only when 
the Neri are displeased with Prince Bismarck. The 
Socialist party, however, although able to find allies 
. occasionally in strange quarters, is not, so far as it can be 
judged from without, likely to carry any considerable 
portiop of Prussian or German feeling with it, as yet. 
What might happen under a strong revolution of feeling, 
such as conceivably might be aroused by action like that which 
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the head of the Prussian Monarchy is now taking, is a 
different question. . It is possible that the party of Anarchy 
might see its opportunity in such a state of things. It is 
also possible that the attempt to take advantage of this 
opportunity might throw the Moderates, — the Constitu- 
tionalists, in fact, — back upon the Monarchy, even though 
protesting against its autocratic form as contrary to the 
Constitution. Yet it is also possible that none of these 
things may come of the present Berlin coup d'Stat. None 
the less really, however, do we judge it to be a coup d’Stat. 
None the less do we think that any such action, however it 
may be explained away, is a Revolution in the direction of 
Despotic Government. Of course the Rescript may be 
and is explained away; some of our own Press seems 
inclined to minimise it. The Vatican decrees have also 
been explained away, and minimised, until outsiders can 
only wonder that it should have been thought worth while 
to take so much trouble, and to risk the division which 
actually resulted, in order to effect something which, 
on the Minimist view, meant so little. We have met with 
clergy on the Continent who, themselves not originally 
friendly to the doctrine of the Constitution Pastor 
Mternm, have told us that they were quite alarmed at the 
way in which it was minimised. We are not sure that 
there was not good theological ground for this alarm. And 
we believe it would be as dangerous on Constitutional 
grounds to minimise the Berlin Rescript. 

The natural meaning of the Rescript is Personal Govern- 
ment, and that, in the long run, however it may be for a time 
veiled under more or less of adherence to Constitutional 
forms, can only mean Absolutism. Ministers may be retained, 
as a sort of Ro3ral Clerks, but they are practically nothing 
more. The acts of tiie Cabinet, says the King, are.my 
acts ; the Government is my Government. This may do for 
a time, as long as the acts of the Ministerial -puppets do 
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not run counter to public feeling. But when there is a con- 
flict between the two, and tl|e people have learned the 
lesson sedulously inculcated by their King that the acts of 
the puppets are those of the wire-puller, and that he is him- 
self that wire-puller, it cannot but be against the King, and 
therefore against the Monarchy, that the anger of the People 
will have to be vented. That day if it comes, as come it 
must, should the present line of action be persisted in, will 
certainly not be a comfortable day for the Prussian Monarchy. 
Not even the development of the Electoral Bonnet into the 
Imperial Crown will avail to save it in that day. 

There have been, as M. Demombynes relates, several 
changes in the Prussian Constitution within the last quarter 
of a century. The tendency of those changes has been, on 
the whole, in the direction of a Free Constitution under a 
Limited Monarchy, with Parliamentary Government, and 
its corollary Ministerial Responsibility to the People 
through Parliament. But if the doctrines of the Rescript 
— ^whether the unaided resolution of ' the Imperial and 
Royal mind itself, or the astute suggestion of the Imperial 
Chancellor on political purposes intent — be accepted by 
Parliament as the true and only interpretation of the 
Prussian Constitution, the Prussian Landtag will practically 
have committed political suicide, and the Deputies might 
as well cease going through the form of attending in their 
seats. For the great Ego will be omnipresent and omnipo- 
tent. The Deputies of ‘‘ my ’’ People will only have to 
register the declaration of “ my ” will, expressed through 
“ my ” Ministers, who speak “ my ” words, as “ I direct 
them. 0 Fortmatam Rempublicam I 

We can hardly be surprised that the Vienna Press should 
be found to take an adverse view of the situation in Berlin. 
For.Vienna has good reason to know both the. difliculties 
and the benefits of Constitutional Government, and the 
lengths to which a people attached to their National Con- 
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stitution may be driven to go in defence of it. And Vienna 
is also well situated for giving an impartial judgment as to 
the importance of the Berlin coup d'etat. We are not disposed 
to think the case has been too strongly put when it has been 
said, as was said by the Ncue Freie Presse, that the Rescript 
was a menace to Constitutionalism throughout Europe. 
Therein, indeed, lies its gravest feature. It is serious 
enough as a menace to the liberties of the Prussian people. 
It is more serious, by far, in the inllueiicc which it cannot 
but have throughout the German Empire. Every State of 
the Empire is, indirectly at least, threatened by it. No 
Constitutional relations could be kept up for any length 
of time with the States of the Empire, after the doctrines 
of the Berlin Rescript should have taken root. The solu- 
tion of every difficulty, the answer to every complaint would 
naturally he quod principi placuit^ legis habet vigorem." A 
simple solution, indeed, and a plain and ready answer, — 
from the point of view of the Emperor and his Chancellor. 
How far such a solution and such an answer arc likely to 
satisfy even the Prussian people, long subject to the drill 
of a military monarchy, remains to be seen. The enthu- 
siasm roused by the military successes of 1870-71, has by 
this time pretty well died out, but the burden of those 
successes presses upon the entire German people to this 
day. For the armaments which gained the victory must be 
maintained, lest the victor should be caught unawares, 
improbable as such a supposition may be. In the Prussian 
Kingdom this pressure is heavier than elsewhere. It will 
probably not be without its effect upon the attitude of the 
people towards the new scheme of Paternal Government 
put forth by the “ Pater Patrice." The situation, as regards 
the Prussian monarchy, may perhaps even now be best 
described in the words recorded in the Letters of Quirinus^ 

* Letters from Rome on the Council. By Quirinus. 3rd series. App. IL, 
p. 840. (London : Rivingtons, 2870.) 
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to have been applied by a Cardinal to the result which he 
foresaw for the Vatican Council: ‘‘ Mon cher/' said his 
Eminence, “ Nous'allons aux abimes ! ” 


IV. — THE ITALIAN FOREIGN MINISTER ON 
EXTRADITION. 

rriHE widespread reputation of Signor Mancini, both as a 
statesman and as a Jurist, no less than the import- 
ance of the subject with which he has recently been dealing, 
seems to render it specially desirable to place the latest 
expression of his views before the readers of the Law Maga- 
zine and Review. 

In October last, the Minister for Foreign Affairs for the 
kingdom of Italy appointed, by Ministerial decree, a com- 
mission charged with the task of ‘‘studying and drawing 
up a Draft Law of Extradition,’* to report by the beginning 
of 1882. The result of the labours of this Commission is 
not yet publici juris, at least at the time of going to press, 
but may not improbably be in our hands in time for an 
early number of the current year, if not actually for our 
next issue. 

The institution of the Commission was marked by 
the composition of an elaborate State Paper, containing a 
succinct statement of the several methods by which the 
difficulties connected with the international aspect of crime 
might conceivably be met, and of the methods expressly 
preferred by the Minister. The Paper, which is, in form, a 
circular addressed to the members of the Commission, is 
printed at length in the pages of our able contemporary the 
Rivista Penale, Vol. XV., Nos. i. and ii., for December, 
1881, and January, 1882, pp. 143, et seq. 

Starting from the undeniable fact that the increased 
commercial relations between the various nations, the con- 
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stant tide of emigration, and the marvellous facility of 
intercommunication, all tend to render flight from justice 
more easy than of old, Signor Mancini proceeds at once 
to deduce the necessity to enlarge the sphere of the 
action of Penal Law. 

The real question is how this may best be done. 'Two 
modes present themselves: the one, a Universal, Cosmo- 
politan, Penal Jurisdiction over every kind of wrong, by 
whomsoever done, and wheresoever committed ; the other, 
which is the one that meets the Minister’s approbation, con- 
sists in rendering the application of the principle of Ex- 
tradition more general and more efficacious. Whatever 
the future may have in store for us in the way of Cosmo- 
politanism, the latter method, the application of Extradi- 
tion, offers the only practical solution of present difficulties. 
For the place where a crime was committed is clearly the 
place where it can most easily and effectually be punished. 
There are the witnesses to the facts: there the injured 
party. Recalling the circumstance that although based in 
law on the duty which nations owe to each other, and tlie 
interest which they have in aiding the course of Justice, 
the practice of Extradition is nevertheless' * relatively 
modern. Signor Mancini briefly sets forth the three phases 
or stages through which he conceives the practice to have 
passed. There are (i) the Empiric, (2) the Conventional, 
(3) the Legislative. 

Under the first of these, Extradition is asked or not, 
granted or not, according as may seem best, without the 
limitations of any rule for its circumstances, modes, or con- 
ditions. This is the position which Extradition occupied 
while as yet practically almost unknown, in Antiquity, and 
during the Middle Ages, and while it was in antagonism to 
the Religious and Feudal jm asylu 

Under the Conventional phase, which in point of fact still 
prevails, although Signor Mancini regards its place as in pro- 

14 — 2 
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cess of being taken by another system — Diplomatic Conven- 
tions render the apj)lication of Extradition a regular and 
constant instead of a variable and isolated fact. The 
Italian Communes, the Minister patriotically delights in 
remarking, were the first to conclude with each other 
Articles of Extradition, a position which they were early 
led to take up on account of the narrow limits of their 
several territories, and the difficulty of effecting captures. 
As a general factor in European practice, however. Extra- 
dition under Convention only reaches back to the middle of 
the last century. From that time to the present. Extra- 
dition Treaties have gone on increasing day by day, till the 
whole civilized world has, as it were, become one vast 
network of Conventions. 

The continued application of the Conventional System 
has naturally caused the evolution of certain leading 
maxims which may be taken as principles regulative of 
Extradition both in National and International Law. 
Thus we find the maxim that a State does not surrender 
its own subjects {conmziomli), and, again, that Extradition 
is not granted for Political offences {per rcato politico). These 
principles have in some cases become the subject of internal 
State Legislation on Extradition, and so we arrive at the 
third, or Legislative phase. 

Where such Territorial Extradition laws exist, the . 
Executive may conclude Conventions with Foreign 
countries, but must conform their stipulations to the Terri- 
torial law. This system is, in Signor Mancini’s view, at once 
the most reasonable and the most liberal. For one of the 
best guarantees which modern Constitutions have secured 
to the subject, he says, is clearly this, that he shall only 
be arrested and brought to judgment in the cases and by 
the methods prescribed by law. And although, from the 
necessities of the case, Extradition must be a subject of 
stipulation between Governments, it is surely prudent, he 
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argues, as well as logical, that the Legislative Power 
should intervene, if not with its sanction, at least with the 
imposition of certain fundamental principles which the 
Administrative Power cannot go beyond. And this the 
more that Extradition, from a purely administrative act, 
has acquired in a great measure. Signor Mancini considers, 
the character of a judicial act; and the persons whose 
Extradition is demanded are protected by certain guaran- 
tees in the shape of an Investigation, and an impartial 
decision on the circumstances, rendered by the Judicature. 
This phase of Extradition is best exemplified. His Excel- 
lency observes, in the practice of Great Britain and the 
United States, and with some modifications prevails also 
in Belgium and the Netherlands. It also received the 
approbation of Italy, Signor Mancini justly reminds us, 
in the vote of the Parliament of 1876, when the Chambers 
passed the first part of the Draft Penal Code, presented by 
him while Minister of Grace and Justice and Keeper of the 
Seals. 

The advantages of this last system, the Minister pro- 
ceeds to argue, are considerable and numerous. Individual 
liberty is guaranteed by the safeguard of legal forms, the 
right of defence, the absolute impartiality and independence 
of the authority called upon to decide upon the question of 
Extradition. The intricate problems of competency, nation- 
ality, sufficiency of proof, and, not least, the real character of 
the offence and whether it be Municipal or Political ; all the 
questions, in fact, on which depends the acceptance or 
rejection of the demand for Extradition, are submitted to 
the judgment of the persons most competent to decide 
upon them. And the Government is freed from all respon- 
si]pility, from all possibility of external pressure, and from 
any dilemma as to maintenance of friendly relations with 
the State in whose name the demand is made. 

These last considerations are by no means the least 
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important, though Signor Mancini, with due reticence, 
refrains from any allusion to this point, in demands such 
as may at any time be made, when Political, or at least 
Semi-Political, offences may reasonably be suspected to be 
in the back-ground. And even with all the guarantees for 
impartiality afforded by the Courts of the State from which 
Extradition is sought, the refusal of this demand, where 
the proofs were not made out to the satisfaction of the 
Court, have at quite a recent date* produced a temporary 
Diplomatic coolness between two great countries, which 
might very easily, under circumstances affording more room 
for National or Political animosity, glide into a rupture of 
peaceful intercourse, very difficult to heal. To avoid such 
possible complications, the best way appears to Signor 
Mancini to be the passing of a good National Law, regulating 
the practice of Extradition. And the effect of such a Law 
will be felt also, he observes, Internationally, since it will 
tend to diminish, and so by degrees to remove, the numerous 
antinomies which are to be found in the several Conven- 
tions, antinomies of which the Conventions concluded by 
his own country afford, in the Minister’s view, very salient 
examples. These antinomies cover a wide area, including 
not only the enumeration and nomenclature of offences, 
but even such points as the Non-Extradition of the State’s 
own natural-born or naturalized subjects, the proof to be 
required for Extradition, the cases of attempted crime, and 
complicity, and of Semi-Political offences {deliiti connessi 
ad un reato politico) ^ &c. These numerous divergences,- 
though in part, as the Minister admits, unavoidable, are yet 
to be deplored, where they relate to the essence of the 
matter, upon which it seems to him difficult to hold that a 

* Th^case alluded to (the Paris phase of the Hartmann Case) will probably 
be sufficiently obvious, especially as it has been incidentally mentioned in this 
Review, Law Magazine and Review^ No. CCXL., May, x88i, Art. ** Extra, 
ditipn and tbe Right of Asylum.'* 
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State can profess divergent principles and apply contra- 
dictory rules. 

Under the system which he proposes tb the consideration 
of the Commission, the Executive Power will, he believes, 
develop even greater freedom than heretofore, in the security 
which it will feel of being able to accept any advantageous 
stipulations not contrariant to the principles of the National 
Constitution. And this system, though as yet adopted by 
few States, is noticeable in Signor Mancini’s eyes for being 
that of some of the nations which are foremost in Culture 
and in Liberty. He then refers the Commission to our own 
Extradition Act of 1870, to the Belgian Laws of 1833, 1856, 
and 1874, to the Dutch Laws of 1849 and 1874, and to the 
American Act of 1848. 

The principle upon which these several Acts are based 
was adopted, Signor Mancini notes, by the Constituent 
Assembly of France in 1791, which passed a decree on the 
19th February of that year to the effect that “ the Con- 
stitutional Committee should without delay unite with the 
Diplomatic Committee for the proposition of a Law for the 
reciprocal Extradition of persons accused of certain crimes 
between France and the other nations of Europe.” This un- 
accomplished Decree and this unfulfilled promise were taken 
up. His Excellency observes, by the late eminent Minister, 
M. Dufaure, when Keeper of the Seals, in 1878. His Bill, 
however, after producing lively discussions in the Senate, 
and having obtained ultimate approbation, fell through in 
the Chamber of Deputies for want of time —like so many 
other Bills, we may add, in the British House of Commons. 

The story of the Dufaure Extradition Bill, it may be well 
to note, is written in the annals of the Society of Compara- 
tive Legislation, of which the distinguished author of the 
Bill was President. Perhaps we shall see its thread •taken 
up once more under a new Ministerial dispensation. 

In Italy there is, it would seem, little existing law 
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applicable to the questions before the Commission. Beyond 
Art. II of the Penal Code, which lays down that Extradi- 
tion can only be granted in virtue of an order of the 
Government, and Art. 9, s. 2. of the law of the Council of 
Stace, which requires the opinion of that august body on 
demands for Extradition, and Art. 283 of the Code of Penal 
Procedure, which requires the opinion of the “ Sezioni di 
Acciisa ** — if the demand is not made directly of the Govern- 
ment — there is nothing to be gathered from the Territorial 
Law. The Draft Penal Code had proposed to fill up this 
lacuna, in its Art. 9, approved by the Chamber of Deputies, 
but which was unable, through unavoidable impediments, to 
obtain the assent of the Senate. 

Such being the existing state of things in Italy, the 
Minister for Foreign Affairs, with the full approbation of 
the Keeper of the Seals, thinks it best to lay the question 
before the Commission, with the brief rcsumS here given of 
the subject-matter of the proposed law. 

Thus an important step has been taken in a direction 
which the Minister believes to tend to the ultimate assimila- 
tion of the several National laws of Extradition. 

From every point of view. National or International, it 
is an important step, and its results both immediate and 
ultimate, both National and International, cannot but be 
viewed by us with deep interest. The pointed reference 
which the distinguished initiator of this movement makes 
to our own and other Constitutional countries of the Old 
and New World, adds to the interest which we must needs 
feel in it. Our next issue may, we hope, contain further 
particulars of the Italian solution of the complicated 
problem of Extradition. 


C. H. E. Carmichael. 
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(England, Scotland, and Ireland.) 

Appleton, John, Esq., Solicitor, aged 65. Admitted 1843. 
Jan. 14. 

Archer, William Robson, Esq., Solicitor, Lowestoft, aged 53. 
Admitted 1862. Oct. 22. 

Bartholomew, William, Esq., Solicitor, aged 75. Admitted 
1830. Jan. 13. 

Beamish, George, Esq., Solicitor (Ireland). . Admitted 1835. 
Mr. Beamish was fourth, but second surviving, son of the 
late John Samuel Beamish, Esq., of Mount Beamish, M.D., 
descended of Beamish of Kilmalooda, Co. Cork, and brother 
of Benjamin Swayne Beamish, Esq., of Mount Beamish, 
J.P. Dec. 31. 

Bourne, Walter, Esq., Solicitor (Ireland), formerly Clerk of 
the Crown for Co. Antrim, aged 87. Nov. 19. 

Bradshaw, John, Esq., Solicitor (Ireland), aged 71. Admitted 
1821. Nov. 22. 

Brett, John Lowdham, 'of the Hive, Ryde, Isle of Wight, 
and of the Hon. Society of Lincoln’s Inn, Esq., Barrister-at- 
Law, aged 77. Called 1830. B. A., Trinity College, Cambridge, 
1828. Nov. 30. 

Brewer, John, Esq., Solicitor, formerly of Truro, aged 59. 
Admitted 1871. Nnv. 6. 

Broughton, Legh Delves-, Esq., Solicitor, Birmingham. 
Admitted 1862. The Broughtons of Broughton Hall, Stafford- 
shire (created Baronets of England, 1660), succeeded, in the per- 
son of Sir Brian, fourth Baronet, to the estates and representation 
of thefamilyof Delves, of Doddington, Cheshire, whose ancestor 
was an Esquire of James, Lord Audley, at the Battle of 
Poitiers. Nov. ii. 

Brumell, John, of the Middle Temple, Esq., Barrister-at- 
Law, Sheriff of Demerara, aged 66. Called to the Bar in 
1875.- Mr. Brumell had held various offices in British Guiana 
since 1852. In 1855 he was appointed Stipendiary Magistrate ; 
Registrar-General in 1856 ; Sheriff and Police Magistrate, 
Georgetown, in i860. Dec. i. 

Cane, Matthew, Esq., Solicitor, Dublin. Dec. 25. 
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Cole, William Robert, of the Middle Temple, Esq., and of 
the North-Eastern Circuit, Barrister-at-Law, aged 72. Called 
1838. Dec, 27. 

Crosby, Allan James, M. A., of the Inner Temple, Esq., Barrister- 
at-Law, aged 46. Mr. Crosby, who was sfon of the late James 
Crosby, Esq., of Streatham, was M.A. of Worcester College, 
Oxford (B.A. 1858, 4th cl. Law and Modern History). He 
was Called to the Bar in 1865, and was for some years in the 
Public Record Office, and edited, under the direction of the 
Master of the Rolls, the Calendar of State Papers, Foreign 
Series, 1 566-8. Dec. 5. 

CuRRiEHiLL, John Marshall, Lord, of the Court of Session, 
LL.D., aged 54. Lord Curriehill, who was eldest son of the 
late John Marshall, also Lord Curriehill, was educated 
at the Edinburgh Academy, and subsequently at the Uni- 
versities of Glasgow, from which he received the degree of 
LL.D., and Edinburgh, where he became a member of the 
University Court, and, by appointment of the Chancellor, 
Assessor of the Court. Lord Curriehill who was distinguished 
as a Feudal Lawyer and Conveyancer, was author of a Treatise 
on the Titles to Land Consolidation Settlement Act, 1868.** 
On the death of Lord Benholme, he was in 1875 raised to the 
Bench of the Court of Session, being at the time of his death the 
Lord Ordinary in Exchequer. He was D.L. for Edinburgh, 
and J.P. for Midlothian. Nov. 5. 

Curtis, Charles John, Esq., Solicitor, aged 54. Admitted 
1852. Dec. 13. 

Deakin, James Henry, M.A., of Werrington Park, Cornwall, 
and Moseley Park, Cheshire, J.P., and of the Middle Temple, 
Esq., Barrister-at-Law, aged 29. Mr. Deakin, who was pf 
Wadham College, Oxford, was called to the Bar in 1875, and 
was Lord of the Manor of Werrington, Constable of Launceston 
Castle, and J.P. for Devon, Cornwall and Middlesex. In 1874 
he was returned, in the room of his father, the late Colonel 
Deakin, as M.P. (Conservative) for Launceston, and sat till 
1877, when he retired. Nov. 8. 

Eales, Charles, of Eastdon, Co. Devon, and of the Inner 
Temple, Esq., Barrister-at-Law, aged 54. Mr. Eales, who had 
been for some time past Principal Clerk of Committees, House 
of Commons, was son of Thomas Eales, Esq., of Eastdon, and 
was J.P. for Devon. Oct. 22. 

Eastley, Yard, Esq., Solicitor, Paignton, Co. Devon, Steward 
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of the Manor of Paignton, and Solicitor to the Local Board, 
a&ed 55. Admitted 1848. Nov. 15. 

Eastment, Francis Meade, of Lincoln’s Inn, Esq., Barrister- 
at-Law, J.P., for Co. Somerset, aged 51. Eldest son of John 
W. Eastment, Esq., of Wiiicanton, Somerset. Jan. 20. 

Exham, William Allen, M.A., of the King’s Inns, Esq., 
Q.C. Mr. Exham, who was M.A, of Trinity College, 
Dublin (B.A., 1841), was called to the Irish Bar in 1842, and 
joined the Munster Circuit, on which he held for a considerable 
period the office of Crown Prosecutor. He became Q.C. 
(Ireland) in 1863, and before his appointment as one of the 
Police Magistrates of Dublin was the Legal Member of the 
Municipal Boundaries Commission (Ireland). Nov. 26. 

Fitzgerald, David Martin, Esq., Solicitor, Dublin. Admit- 
ted 1872. Dec^ 26. 

Fitzgerald, Robert Allen, of Lincoln’s Inn, Esq., Barrister- 
at-Law, aged 47. Called i860, and for some time a member 
of the Northern Circuit. Mr. Fitzgerald was second son of the 
late Thomas Fitzgerald, Esq., of Shalstone, Bucks., represen- 
tative of the Fitzgeralds of Celbridge, Co. Kildare. Oct. 28. 

Forster, Thomas, Esq., Solicitor, Newcastle-on -Tyne, 
aged 58. Admitted i860. Sheriff of the Borough of Newcastle, 
1875. 29* 

French, Hon. George, Chief Justice of H.B.M. Supreme 
Consular Court for China and Japan. Called by the Hon. 
Society of Lincoln’s Inn, 1844. Mr. French held office as 
Judge of the Mixed Courts, Sierr^ Leone, 1871 ; Judge of the 
Supreme Court for China, 1877, and for China and Japan, 
1878. Nov. 13, 

Gay, William, Esq., Solicitor, Wisbeach, aged 62. Admitted 
1840. Second son of the late John Johnson Gay, Esq., of 
Alborough Hall, Norfolk. Dec. 28. 

Geare, William Frederick, Esq., Solicitor, aged 32. Ad- 
mitted 1871. yan. 12. 

Gill, William, of the Inner Temple, Esq., Barrister-at-Law, 
and an Advocate of the High Court, Bombay, aged 57. Called 
1851. Nov. 4. 

Gorham, William, Esq., Solicitor, Tunbridge, aged 65. 
Admitted 1837. Dec. 17. • 

Hallard, Frederick, Esq., M.A., Advocate at the Scottish 
Bar, Sheriff Substitute of Mid- Lothian, aged 61. Mr. Hallard, 
who was M.A. of the University of Edinburgh, was called by 
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the Faculty of Advocates in 1844, and was for several years a 
Reporter for the Scottish Jurist, and was a contributor 
to, and at one time Editor of, our Edinburgh Contemporary, 
the Scottish Law Magazine. In 1855 he was appointed by 
Sheriff Gordon one of the Sheriffs- Substitute for Mid-Lothian, 
a post involving heavy work in the Edinburgh Police Court, as 
well as in the Sheriff Court. His discharge of both these 
offices was marked, says the Scotsman, by “ independence of 
spirit and judicial integrity of purpose. Whatever he conceived 
to be right he did, fearless of public opinion.” Sheriff Hallard, 
whose manner retained much of French vivacity, was the 
son of an emigre of 1793 — ^ native of Normandy — ^who had 
served in the Royal Army, and who settled in Edinburgh as a 
teacher of his own language. At the University of Edinburgh, 
the future Sheriff was a hearer of Sir William Hamilton, having 
returned to this country to complete his education, commenced 
at the Lyece Charlemagne, in Paris. Jan. 12. 

Harrison, William Hopkins, M.A., and of the Inner Temple, 
Esq., Barrister-at-Law, aged 73. Called 1835. M.A. Gonville 
and Caius Coll., Cambridge (B.A. 1832 ; Wrangler, and 2nd 
Cl. Class. Tripos). Nov. 9. 

Hewitt, Samuel F., of Bloomsbury, Barbadoes, and of 
the Middle Temple, Esq., Barrister-at-Law, aged 49. Called 
1862. Nov. 4. 

Holmes, Richard, Esq., Solicitor, Barnard Castle, aged 31. 
Admitted 1873. Nov. 29. 

Holmested, Arthur, Esq.,/ormerly Attorney-at-Law (Eng.,) 
and late Clerk of Records and Writs of the Court of Chancery, 
Toronto, Canada, aged 73. Mr. Holmested, we learn from the 
Canada Law Journal, after practising as an Attorney in London 
for some years, in 1857 emigrated to Canada. In 1868, on the 
separation of the Records and Writs Department from the other 
duties of the office of Registrar of Chancery, Mr. Holmested 
was appointed the first Clerk of Records, and held office till 
1880, when he resigned through ill health. Nov. 27. 

Home, Francis, Esq., late of Cowdenknows, Advocate at the 
Scottish Bar, for forty- three years Sheriff Substitute of Linlith- 
gowshire, aged 87. The later Cowdenknows line descended 
from the Homes of Blackadder through Sir David Home of 
Crossrig, an eminent Senator of the College of Justice by 
the title of Lord Crossrig, 1689-90. Jan. 20. 

Hunt, Henry Thorowgood, Esq., of the Middle Temple, and 
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of the Oxford Circuit, Barrister-at-Law, aged 43. Called 1868. 
Nov, 30. 

IvESON, Arthur, Esq., Solicitor, Town ClerK of Hedon, York- 
shire, aged 74. Admitted 1832. Mr. Iveson, who was son of 
William Iveson, Esq., Solicitor, also of Hedon, was for many 
years Coroner for the Seigniory of Holderness, and Registrar of 
the County Court, Hedon. Oct. 30. 

Jamieson, Frank, Esq., member of the Society of Advocates 
in Aberdeen. Admitted 1872. yan 2. 

Jencken, Henry Diedrich, of Lincoln’s Inn, Esq., Barrister- 
at-Law, aged 56. Mr. Jencken, who was called to the Bar in 
1861, was joint author with Dr. Tomkins, of Lincoln’s Inn, of 
a work on Modern Roman Law^ and* subsequently of the Laiv of 
Bills of ExchamjCt &c. He had, from its foundation in 1873, 
been closely connected with the Association for the Reform and 
Codification of the Law of Nations, of which, on the death of 
Dr.MileSjOf Boston,U.S.A., he wasappointed the General Secre- 
tary, an office which he held at the time of his death. Nov. 25, 

Knowles, Richard Brinsley, of the Middle Temple, Esq., 
Barrister-at-Law, aged 62. Jan. 29. 

Lush, Rt. Hon. Sir Robert, one of the Lords Justices of 
Appeal, aged 74. Son of Robert Lush, Esq., of Shaftesbury, 
Wiltshire. The late Lord Justice, who commenced his legal studies 
in a solicitor’s office, was called to the Bar by the Hon. Society 
of Gray’s Inn in 1840. He took silk in 1857, and was raised to 
the Bench and Knighted in 1865. In 1879 he was sworn of 
Her Majesty’s Most Honourable Rrivy Council, and was raised 
to the Court of Appeal in succession to Lord Justice Thesiger 
in 1880. “ Sir Robert Lush,” says The Spectator, “ preserved 
the best traditions of the English Bench. He was a strong 
judge, without the least tincture of arrogance or self-assertion; 
a quick judge, yet in the highest degree cautious and pains- 
taking ; and a universally popular judge, who never deviated a 
hair’s breadth from the line of strict impartiality.” Dec. 27. 

MacQueen, John Fraser, of Airds, and of Lincoln’s Inn, 
Esq., Q.C., and a Bencher, aged 78. Mr. MacQueen, who 
was called to the Bar in 1838, took silk in 1861, and in the 
same year was elected a Master of the Bench of his Inn. He was 
well known as the author of Treatises on the “ House of LorSs,” 
on “ Husband and Wife,” &c., and also as one of the Official 
Reporters in the House of Lords, having edited the series 
known as “ MacQueen’s Reports” from 1851 to 1865. Mr. 
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MacQueen, who was the eighth but eldest surviving son of the 
late Donald MacQueen, Esq., of Corrybrough, Inverness-shirej 
eventually succeeded his father in the chiefship of the Clan 
Revan^ the tribal designation adopted by the MacQueens from 
their ancestor Roderick Dhu Revan MacSween, first of Corry- 
brough. He was D.L. and J.P. for Inverness-shire. D^c. 6. 

Malins, Right Hon. Sir Richard, Kt., P.C., a Master 
of the Bench of Lincoln’s Inn, late a Vice-Chancellor, aged 76. 
Sir Richard, who was third son of William Malins, Esq., of 
Ailston, Co. Warwick, was of Gonville and Caius Coll., 
Camb. (B.A., Jun. .Op., 1827). Called to the Bar by the 
Hon. Society of the Inner Temple in 1830, he became 
Q.C. in 1849, and in the same year was admitted ad eundem 
and elected Bencher of Lincoln’s Inn. Raised to the Bench^in 
1866, he was knighted in 1867. On resigning the Judicial 
office in 1881, Sir Richard was sworn a member of the Privy 
Council. He had sat in Parliament as M.P. (Conservative) 
for Wallingford, 1852-65. Vice-Chancellor Malins’s judgments, 
it has been said, remarks the Law TimeSy were “as a rule, 
such as would be given by an arbitrator. . . >His appointment 
to the Bench was welcomed not only by the Bar but also by 
the public, who had had full opportunities of judging of his 
legal ability and great rectitude.” yan, 15. 

Marshall, James, of Duncrievc, B.A., Cantab., Advocate 
at the Scottish Bar, and of Lincoln’s Inn, Esq., Barrister-at- 
Law, aged 30. Eldest son of the late Walter Marshall, Esq., 
of Duncrieve. Mr. Marshall, who was educated at the 
Edinburgh Academy, and Uppingham School, was amember of 
Trin. Coll., Cam. (B.A;, 1873) 5 and was called to the Scottish 
Bar by the Faculty of Advocates in 1875. ^^77 he was 

called to the English Bar by the Hon. Society of Lincoln’s 
Inn. He was J.P. and Commissioner of Supply for Kinross-shire, 
and in 1879 was appointed Honorary Sheriff- Substitute for that 
County. Sept* 24. 

Melville, Hon. Alexander Leslie, M.A., of Branston Hall, 
Lincolnshire, Advocate at the Scottish Bar, aged 81. Mr. 
Leslie Melville, who was fifth and last ^rviving son of 
Alexander, ninth Earl of Leven, and fifth Earl of Melville, was 
M.A. (1831), of Trin. Coll., Cam., and was called by the Faculty 
of Advocates in 1824. He was D.L. and J.P. for Lincolnshire. 
Sir Robert Melville, Ambassador to England, t. Mary Queen 
of Scots, a second son of Melville of Raith, heir male of 
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Galfridus de Maleville, first Justiciar of Scotland, was 
created Lord Melville, 1616. The fourth lord was created Earl 
of Melville, 1690, and the second Earl of Melf ille succeeded as 
sixth Earl of Leven (created 1641), as heir of Catherine 
Leslie, wife of the first Earl of Melville. Nov* 19. 

O’Brien, Hon. Mr. Justice James, M.A., Second Justice of 
the Queen’s Bench Division (Ireland), and a Bencher of the 
King’s Inns since 1849, aged 75.^ The late Justice was fourth 
son of James O’Brien, Esq., of Limerick, of the Clare branch 
of the O’Briens, and brother of John O’Brien, Esq., M.P. for 
that city in 1841-52. He was educated at the Belfast Institute, 
proceeding thence to Trinity College, Dublin, where he 
graduated with the highest distinction. (B.A., 1826, gold 
medallist for mathematics, previously ist prizeman for logic, 
1825; M.A., 1832.) He read with Mr. Butler, an eminent 
conveyancer, in London, and was called to the Irish Bar in 
1830. Becoming Q.C. in 1841, he was, in 1848, made Her 
Majesty’s Third Serjeant for Ireland, becoming Second Serjeant 
in 1851. He sat as M.P. (Liberal) for Limerick, 1854-8, in 
which last year he was raised to th& Bench as a Puisne Judge 
of the Queen’s Bench. Our contemporary the Irish Law Times 
testifies warmly to the high respect in which Mr. Justice O’Brien 
was held, in the following terms : “ As a Judgeever unbiassed and 
impartial in the extreme, he never swerved from constitutional 
principle, and was especially distinguished not only for the 
soundness of his decisions, but for the painstaking thoroughness 
of his judgment. He won the highest estimation of his col- 
leagues, and of both branches of the legal profession, and it is 
with no ordinary feelings that his death is universally deplored.” 
Dec. 29. 

Orpin, Basil, Esq., of Marston Hall, Lismore, Co. Waterford, 
and of Dublin, Solicitor, aged 81. Youngest son of Rev. Basil 
Orpin, Rector of Ballivourney, Co. Cork. Mr. Orpin was an 
M.A. of Trinity College, Dublin. Jan. 4. 

Pope, John Billing, B.A., Oxon., of Lincoln’s Inn, Esq., 
Barrister-at-Law. Called 1872. Dec. 8. 

Richardson, Sir John Stuart, of Pencaitland and Pitfour, 
Bart., Advocate at the Scottish Bar, aged 84. Sir John, who 
was educated at the University of Edinburgh,, was called to the 
Bar by the Faculty of Advocates in 1820. He was eldest son of 
the late James Richardson, Esq., of Pitfour, and in 1837 was 
served heir to his kinsman, Sir John, twelfth Baronet, in the 
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Scottish Baronetcy of Richardson of Pencaitland, created 1630. 
The late Sir John Richardson was D.L. andJ.P. for Perthshire, 
and Major-General of jthe Royal Company of Archers, and ixbm 
1843 to 1875 was Secretary to the Order of the Thistle. Dec. i. 

Ridsdale, Francis Janies, Esq., Solicitor, aged 85. Admitted 
1819. Oct. 31. 

Robinson, John Frederick, Esq., Solicitor, formerly of Had- 
leigh, Suffolk, aged 62. Admitted 1841. Dec. 9. 

Ryder, Hon. Albert Dudley, M.A., of the Middle Temple, 
Barrister-at-Law, aged 38. Mr. Ryder, who was the youngest 
son of Dudley, Earl of Harrowby, K.G., was educated at 
Harrow, and subsequently went up to Trin. Coll., Camb. (B.A. 
Honours in Classics and Law Tripos, 1866). He was called to 
the Bar in 1868, and joined the Oxford Circuit. Dec. 12. 

Sherratt, Frank Warren, Esq., Solicitor, aged 22. Ad- 
mitted 1881. Nov. 3. 

SiNNOTT, Janies, Esq., Solicitor (Irel.) Admitted 1836. 
Nov. 20. 

Smith, James Hicks, of The Dawscroft, Brewood, Stafford- 
shire, and of the Inner Temple, Esq., Barrister-at-Law, aged 
59. Called 1852. Author of “ The Parish in History and in 
Church and State,** and other works. Dec. 28. 

Smith, Patrick Rose, of the Middle Temple, Esq., Barrister- 
at-Law, Sheriff of Hong Kong, and Deputy Registrar of the 
Supreme Court there, aged 33. Called 1879. Nov. 26. 

SouTHEE, Vernon, Esq., Solicitor, formerly of St. Ives, 
Huntingdonshire, aged 42. Admitted 1861. Nov. 19. 

Tatlow, John, Esq., Solicitor (Irel.), aged 64. Admitted 
1846. Nov, 2. 

Tyndall, Charles Mahon, M.A., of Leyton, Essex, and of 
Lincoln*s Inn, Esq., Barrister-at-Law, aged 56. Mr. Tyndall, 
who was educated at Winchester, was M.A. of Ch. Ch., Oxon. 
(B.A., 1847), and was called to the Bar in 1854. was the 
only son of the late Charles Tyndall, Esq., of ’the Fort, 
Bristol, and nephew of Onesiphorus Tyndall-Bruce, Esq., of 
Falkland, Fifeshire. Nov, 20. 

Tyrrell, Edwin, Esq., Solicitor, aged 38. Admitted 1866. 
Nov, 8. 

Walker, Richard Alexander, Esq., formedy Solicitor, Dublin, 
aged 78. Dec. 15. 

Watters, Roger, of the Middle Temple, Esq., Barrister-at- 
Law. Called 1841. Dec. 20. 
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Watson, Horace, of Lincoln’s Inn, Esq., Barrister-at-Law, 
aged 54. Mr. Watson, who at the time of his death held the 
office of Solicitor to the Post Office, and had previously been 
Solicitor to the Woods and Forests, was called to the Bar iu 
1864. Dec. 24. 

Watson, John, Esq., Solicitor, Registrar of the Court of 
Chancery, Durham, aged 67. Admitted 1855. Dec. 22. 

Webb, Matthew, Esq., Solicitor, aged 59. Dec, 31. 

Weedon, George, Esq., Solicitor, Uxbridge, aged 51. 
Admitted 1865. Dec. 13. 

Wilde, William, of Gray’s Inn, Esq., Senior Bencher of 
that Hon. Society, aged 82. Mr. Wilde, who was called to 
the Bar in 1822, and became a member of the Northern Circuit, 
was formerly Chief Justice of St. Helena. In 1854 he was 
elected a Master of the Bench of his Inn, and served the office 
of Treasurer in 1864. Nov. 10. 

Wilton, Henry Hooper, Esq., of Witminster House, Stone- 
house, Gloucestershire, J.P., formerly a Solicitor in Gloucester, 
aged 86. Mr. Wilton, who had been Town Clerk and Clerk of 
the Peace for Gloucester, had long since retired from his 
profession. Oct. 30. 

Woodcock, Thomas, of the Inner Temple, Esq., Barrister- 
at-Law. Mr. Woodcock, who was Queen’s Advocate, Gold 
Coast Settlements, was called to the Bar in i860. Nov, 

Wright, Edward, LL.D., of Flora View, Donnybrook, Co. 
Dublin, and of the King’s Inns, Esq., Barrister-at-Law, aged 
71. Educated at the Belfast Academy; B.A. Trin. Coll., 
Dublin, 1842 ; LL.D. of the same University, 1845. Called to 
the Irish Bar in 1833, Mr. Wright joined the North-Eastern 
Circuit. Nov. 1. 
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Sir Travers Twiss has reprinted with additions two 
papers read by him at the Cologne Conference of the 
Association for the Reform and Codification of the Law of 
Nations (33, Chancery Lane) which deal with some inter- 
esting phases of mediaeval story. One is on the early 
Charters granted by the Kings of England to the merchants 
of Cologne, and the other on an ancient Charter granted 
by the Burgrave of Drachenfels to the Chapter of Cologne. 
The former of these raises some questions which are 
scarcely yet completely set at rest. The Charters are in 
Lappenberg, but Lappenberg clearly found great difficulty 
both in reading them and in assigning the true dates of 
the undated charters. It is still matter for varying 
opinions whether the charter in favour of the Homines et 
cives Colonienses,” tested at Northampton by Richard de 
Luci, and William Fitz Alden (or Fitz Aldelm), was 
granted at the first or second Council of Northampton. 
Lappenberg was inclined to the earlier date : Sir Travers 
argues, with much force we think, in favour of the later. 
For the year 1164 is, as he justly observes, “an epoch of 
great significance in the history of England.” Two Royal 
marriages were the subject of negotiation, the effect of 
which would be to bring about a double affinity between 
the Angevin Kings of England, and the Emperor Frederick 
I., the “ Mirror of Justice.” The intermediary for these 
negotiations was Reginald, Archbishop of Cologne, an 
Imperialist Prelate in the great quarrel between Pope and 
Emperor. Good reason this for favours to the men of 
Cologne. Though not successful in both cases, the. 
marriage which Archbishop Reginald did arrange produced 
a more far-reaching effect than could have entered into 
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his mind at the time. At the second Council of Northamp- 
ton, Reginald, if he -was present, must li^ive seen his very 
militant brother of Canterbury, who came, as Sir Travers 
observes, under a kind of protest, carrying in his own liana 
his Archiepiscopal Cross. The significance of this act 
would not be lost upon any who witnessed it, least of all 
upon Reginald, himself an Archbishop, but one on the best 
of terms with Kings and Princes. The balance of evidence 
on the whole seems strongly in favour of 1164 as the true 
date of Charter II. The other undated Privilege to the 
men of Cologne, dated at Woodstock, but, like the second, 
without any mention of the regnal year, Sir Travers assigns 
to the Great Council held by Henry II., at Woodstock, 
I — 8 July, 1175, several of the witnesses to the Charter 
being recorded as having been present on that occasion. It 
might, however, have passed at a slightly earlier date. The 
late Rev. R. W. Eyton, in his valuable //mtwry of Henry 11 , 
(London, 1878), shows from the charges of the Sheriffs 
of London that Henry was at Woodstock during June, and 
assigns to that month a Charter in favour of Cerne Abbey, 
attested by Richard, Bishop of Winchester, one of the 
witnesses of the Cologne Charter. In the latter part of 
June the King must have gone to Oxford, where he had 
summoned a Court to meet on the 24th, on which day a 
Charter in favour of the Canons of Malton is dated, followed 
by another on the 2gth, attested only by Geoffrey, Bishop 
of Ely, defining the forest rights of the Shropshire Priory of 
Bromfield. After the 29th, the King was at Gloucester, 
holding a Council on the affairs of Wales, but by the first 
week in July Mr. Eyton shows King Henry, and Henry, 
the “ young King,” to have been once more at Woodstock, 
and assigns to the period of the Woodstock Council several 
charters attested by Richard, Bishop of Winchester, 
William Fitz Aldelm ** Dapifer,” and others of those who 
attest the Cologne “ Privilegia.” 
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The Louvain Quit-claim (Charter III.) to the citizens of 
Cologne is specially interesting as a memorial of Richard 
** of the Lion Heart,” on his return from captivity, as well 
as from its relation to the general history of the times. 
One of the witnesses, William de Stagno, was Richard’s 
companion as far as Vienna, on his ill-fated return journey 
from Palestine. Sir Travers Twiss has been able to show 
that the rejection of this Charter by Professor Stubbs on 
the ground of the impossibility of the date as read by 
Lappenberg, has for its basis Lappenberg’s own misreading 
of the date, whicli is shown by the text on record in our 
Public Archives to be February i6th, a perfectly possible 
date, and not February 6th, which, as Professor Stubbs 
said, would have been impossible, Richard having only 
been delivered over to the Queen Mother Eleanor, at 
Mentz, on the 4th February. 

The magniloquence of mediaeval writing, even on matters 
where the subtle interpretations of a civilian or a feudal 
lawyer might easily wrest a meaning which the writer was 
far from intending, is strikingly exemplified in a letter from 
Henry 11. to the Emperor Frederick Barbarossa, printed by 
Sir Travers from the continuator of Otto of Freysingen’s 
Chronicle. Henry, in so many words, places his entire king- 
dom at the feet of the Emperor, and subjects it to his 
authority {vestrm commiitimtis potestati, ut ad vestrum 
nutum omnia disponantur). We need hardly remark upon 
the juridical significance of the term potestas in Roman 
Law, or on the force of the phrase “ Regnum nostrum . . • 
vesircs commiiiimm potestati.*' In the long disputes which 
lasted through generations of English mediaeval history 
as to the nature of the Feudal relations between the 
Croyims of England and Scotland, such a letter as 
this of Henry to Frederick would, we cannot but 
think, have been a perfect Godsend to the English 
side of the controversy. Yet we have never heard so 
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much as a whisper of the feudal subjection of the 
Kingdom of England to the Holy Roman Empire. Indeed 
those historians who insist most strongly on what they 
consider to have been the Feudal subjection of the Scottish 
King to the assumed “over-lord” of his kingdom, the 
King of England, are also the most strenuous in their 
assertion of the view that the English Kingdom lay outside 
the Empire, and was, in fact, if not in law, itself the 
“ Empire of Britain.” If they liked, they might clearly 
adduce ^^Henry’s letter in proof of his subjection of that 
Empire to the Sacred Empire of “ Roma caput Mundi'" 


Recent numbers of the Rivista Penalc (Florence : Succ. 
Lenionnier) and of the Rivista di Discipline Carcerarie 
(Rome : Ministry of the Interior), contain much matter of 
high importance to all who are interested in the adminis- 
tration of Criminal Law and in Prison Reform. Articles 
have been published in both the above Reviews, Rivista 
Penale for May, and August, i88i, Riv, di Disc. Care., No. 5-6 
for 1881, giving accounts from different pens of a remarkable 
series of unofficial visitations of Convict Prisons and Penal 
Colonies, undertaken by the “ Circolo Giuridico,” formed 
about two years ago at the University of Siena through the 
energy of Professor Lucchini, and carried out under his 
personal direction. The visits were of a thoroughly 
working character, the band of students was, as it appears, 
most warmly welcomed by the authorities of the several 
Institutions visited, and the entire scheme had the hearty 
approbation of the able and enlightened Director- 
General of Prisons for Italy, Commehdatore Beltrani- 
Scalia. We can conceive few methods better adapted to 
testing both the weak and the strong points of {Prison 
administration than such unofficial visits, paid for the 
express purpose of thorough investigation, and carried out 
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systematically, under the leadership of experienced persons, 
themselves filling positions of responsibility. The reports 
published in the two Reviews cannot but prove useful alike 
to the officials engaged in Prison adminstration, and to the 
general public, whose interest it is that, the administration 
should adopt the best methods, and be served by the best 
men. The Agricultural Colony on the Island of Pianosa 
appears to have attracted the warmest expressions of 
admiration, for the combination of firmness with 
gentleness in the rule exercised over the “ Family,” as its 
Director calls the Colonists. And there can be no doubt 
that the open-air work carried on there is both 
healthy and full of practical utility. There is other 
work which has to be done in Italy, which is open 
to the objection, at first sight, of being the reverse 
of healthy. It is well known that for a considerable time 
past, the reclamation of the Campagna has been one of the 
questions of the day, in and out of the Parliament on Monte 
Citorio. It is a vast undertaking; it is one to which a 
certain number of lives may have to be sacrified ; but it is 
an undertaking which must be carried through, for the sake 
of the Capital itself. 

The advantage of the employment of Convict labour on 
the Agio Romano is no longer a question of theory. It is 
a demonstrated fact. Its promoters, of course, look for- 
ward to the ultimate substitution of free labour, but the 
commencement of the work can best be made by means of 
the disciplined organisation at the disposal of the Ministry 
of the Interior. 

The Agricultural Colony at the Tre Fontane^ outside the 
wails of Rome is an accomplished fact, and so successful a 
fact that the chief engineer, Signor Bucci, the author of a 
valuable Report printed in the double number 8-9 of the 
Rivista di Discipline Carcerarie for 1881, concludes his 
account with an earnest plea for the establishment of thirty 
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or forty such Colonies in the neighbourhood of Rome. 
The value of Signor Bucci’s paper is increased not only by 
his practical acquaintance with the details, but also by a 
second paper, by Signor' Mars, printed along with it, and 
containing an elaborate scheme of temporary Barracks for 
Cpnvict Colonies, with dormitories on the cubicle system, 
which is already in operation, under oiie of the proposed 
forms, at the Tre Fontane, The two papers are accompanied 
by a series of beautifully engraved plans, with working 
sections and elevations, forming altogether a most inter- 
esting and compact body of information on a branch of 
Prison Administration for the development of which Italy 
possesses special advantages. It seems obvious to us that 
the question of health is settled by facts. Under the dis- 
cipline of a branch of the Public service, the hygienic con- 
ditions necessary to work in the Campagna are secured as 
they could not be in the first instance, with free labour. 
After the convict has broken ground, the free man may take 
his place. Meanwhile, we congratulate the Director-General 
of Prisons on the good work he is doing for Italy, as well 
as for the general question of Prison Administration and 
Prison Reform. 


In these days of its increasing extension of influence in 
South-Eastern Europe, the Austro-Hungarian Monarchy 
becomes a constantly growing subject of interest to 
Western Europe. It is a matter of no slight importance 
that the legal literature of the Dual Monarchy should be 
not only good in itself, but also in sympathy with 
Western Juridical Thought. These conditions we wish to 
note as the guiding features of the Jurictische Blatter 
(Vienna : I. Weihburg-gasse, 9), edited by Dr. Max Burian 
and Dr. Lothar Johanny. The range of subjects treated 
is wide, embracing alike scientific jurisprudence and case- 
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law, Theory and Practice. The general news of the week, 
considered of course, mainly from the standpoint of the 
Legal Profession for whose use it is intended, forms a part 
of every issue. The correspondents of the journal in 
Prague, and other cities of the Monarchy, contribute the 
news of their respective neighbourhoods. The meetings of 
Congresses, when of interest to legal readers, are rapidly 
noted. Thus we remark that the Cologne Conference of 
the Association for Reform and Codification of the Law 
of Nations was reported durante Congressu. The losses 
which the hand of time impresses upon the legal profession 
in Austria-Hungary are recorded in Obituary Notices, and 
in fact nothing seems neglected which can be of advantage 
to the readers of the Journal. For Penal Law, which forms 
a regular part of the staple matter, one of the learned 
editors. Dr. Johanny, is in a special sense an authority, 
having been a member of the Imperial- Royal Com- 
mission for the revision of the Austrian Penal Code. 
Our Vienna contemporary is now in the eleventh year of 
its literary life. We congratulate its Editors upon its 
successful Past, and wish it a prosperous Future. 
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Henrici de Bracton De Legibus et Consueiudinibus Anglia 
Libri Quinque. Edited under the direction of the Master of the 
Rolls, by Sir Travers Twiss, D.C.L., Q.C. Vol. IV. Longman 
and Co. 1881. 

The present instalment of Bracton, soon it is believed, to be 
followed by the fifth volume, opens up to us some interesting by- 
paths of Feudal and Canon Law, of which we may perhaps 
avail ourselves more fully at a future date. For it is impossible, 
in the space at present at our command, that we should do 
more than indicate a few salient points. There is much curious 
incidental discussion of mediaeval science involved in the ques- 
tion raised by some of Bracton 's language concerning the divi- 
sions of time and the mode of measuring them prevalent in his 
day. It is, certainly to all seeming improbable, as Sir Travers 
Twiss urges, that such a vast undertaking as the celebrated 
Strasburg clock, which most of us remember well in days when 
as yet the glass and spire of the Cathedral were untouched by 
cannon shot, should have been among the first of its kind. 
The conception and its working out are alike too elaborate to 
lend colour to such a supposition. But we have not at present 
sufficient materials for any certain judgment, though the testi- 
mony of Accursius leads to a presuinptiw that further informa- 
tion should be sought in Italy or Sicily, as we might also infer 
from the present of a clock, moved by weights and wheels, made 
by Kamel, the Soldan of Egypt, to the Emperor Frederick II. 
We may remark, however, that Mr. Kington-Oliphant of Cask, 
in his Life of Frederick //., Emperor of the Romans ( Macmillan 
1862), vol. I. p. 873, calls the present of Soldan Kamel a '^tent 
of wonderful workmanship, displaying the movements of the 
sun and moon, and telling the hours of the day and night.” It 
is worth remembering that the friendship of Frederick for 
Malek Kamel was one of the numerous gravamina which the 
Western World brought against him. Whatever the world in 
East or West might think of him, Frederick went on through 
life, cultivating the Ars Mathematica with passion, as M. Huillard 
Br6holles records in his HUtoria Diplomatka Friderici Secundi 
(Paris, 1857). His enemies seid he pursued this branch of 
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science, “ credens fortassis suam cum superis per artis experientiam ma- 
thematica coaquare naiuram ' (Malaspina, ap. Muratori, VIII., 788). 
The opposite view is that enshrined in the words of M. Huillard 
Br^holles himself {Op. cit.^ Introduction^ p. DXLIV.) ; “ It is no 
small honour for a thirteenth century monarch to have made 
his appeal to the men. of science and letters without giving a 
thought to differences of religion and race, to have favoured 
ail manifestations of human reason, and to have once more 
thrown open to it the broad way from which it was never more 
to depart.** It was, however, just because he held sway 
during the thirteenth century, we should say, that these things 
were possible for Frederick “the Wonder of the World.’* 

With regard to the difficulties as to the identity of certain 
Justiciars referred to by Sir Travers Twiss, we are far from 
supposing that they can be entirely cleared up without a good 
deal more time and research on the part of the delvers into 
mediaeval records. But Engelard de Cygoniis, with another of 
his name, is mentioned in Magna Charta among those foreigners 
who were to be removed from the office of “ ballivus,” so that 
“ they should not any more hold that office in England and a 
Robert de Roppelay is among the “ fideles,” by whose counsel 
the king states that he granted the Charter (See Taswell- 
Langinead’s English Constitutional History^ 2nd Edition. Stevens 
and Haynes, pp. 1 10-122). As to the preference to be given 
among the varying forms in the case of Simon de Roppelay, or 
Rokesle, there is a good deal to be said on both sides. Not- 
withstanding, however, the support apparently rendered by 
Magna Charta, we rather incline to Rokesley, or Rokesle, of 
which name abundant traces arc to be found, in Rolls of Arms, 
from Henry III. to Edward II., as well as in Rymer, and in the 
archives of the City of London. Mr. Boutell, in his Heraldry^ 
p. 197, gives, “ Erm. masculee gu,** as the coat of Richard de 
Rokele, from a Roll of Henry III. Curiously enough the very 
first number of the Antiquarian Magazine and Bibliographer (W. 
Reeves), for January, 1882, contains a different coat, “Arg. a 
fessegu., six lions ramp, arg.,” as borne by Sir Ric. Rokesley, 
t. £dw. II., from a Roll in the British Museum (Lansd. 276), 
known as Philipot’s Roll. 

Richard de Rokesle, of Kent, was summoned to the Corona- 
tion of the King and Queen, Claus. 1 £. 2 m. 10 d. (Rymer, 
Fadera^T. I. P. IV. in.) Sir Gregory de Rokesle was Mayor, 
Chamberlain, and Coroner of the City of London, 4 Edw. I. ; 
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Adam de Rokesle was Alderman, 35 Edw. L, Robert de 
Rokesle, 19 Edw. L, and Walter de Rokesle, 5. Edw. II. ; John 
de la Rokesle was Sheriff, 16 Edw. III. : ethers of the name 
were perhaps not quite so worshipful ; thus we have a John de 
Rokeslee, 4 Edw. II., *Mield suspected of evil, and of beating 
men coming into tlie Cit}', against the peace of our lord the 
King • . . and for that he is well clothed, and yet has no 

business by which to support himself.” (Riley, Memorials of 
London and London Life^ Xlllth^ XlVth^and XVth Centuries; 
London : 1868.) This last Rokesle was committed to prison as 
a “ night walker.” 

Of the name of Ropesley, on the other hand, we have 
as yet found but scanty individual traces. One, however, 
nearly contemporary, may be cited from the Topographer and 
Genealogist, Vol. L, s. v., “The Ancient Earldoms of Eng- 
land,” in the county of Lincoln, and is connected with the 
house of Gant in its claims on the Earldom of Lincoln. 

The words Advocatio and Advocatiis, whose history and varying 
meanings are touched upon by Sir Travers Twiss, have a 
curious, and, as it it seems to us somewhat involved history, 
Bracton and Fleta affords a locus classicus for their ordinary use. 
The words seem throughout the Middle Ages to have contained 
within them a twofold sense, of which sometimes the one and 
sometimes the other was uppermost. These two senses are Patron- 
age and Defence. Perhaps they are, strictly speaking, but two 
shades of the meaning involved in the idea which the words 
represented. The right of nomination to a Church clearly 
implied a warranty of quiet possession, i.e., a defence against 
the disturbance of such possession. And this defence or pro- 
tection was sought by monasteries as well as parochial churches, 
and by towns as well as by churches and monasteries. Thus 
Ducange speaks of Advocati Urhium ac Regionum** as well as 
ol^^Advocati Monasteriorum.*' As regards towns, these Advocati 
were practically the old ^^Defensores Civitatum," As regards 
Churches, the protective character of the tie and its identity 
with that of the Defensor may be readily seen in such facts as 
that the Dukes of Zahringen were Advocates of the Church of 
Zurich, the Counts of Louvain of the Church of Nivelle; last, 
not least, we may see it in the fatt that throughout the long and 
chequered story of the mediaeval Roman Empire, from Charles 
the Great, through Frederick II., even down to Joseph II., 
at the dose of the eighteenth century, the Emperor was styled 
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^^Sancta EccUsia Defensor sen Advocatus'' He was also ** Protec- 
tor of Palestine, of General Councils, and of the Catholic 
Faith/’ So our own Queen is Defender of the Faith : ” there 
is precedent for Advocata in Mediaeval History, as well as in 
Latin Theology. The protection connoted by the words we 
have been considering seems to meet us on the threshold, for 
the very first meanings assigned by Ducange to Advocate are 
^^infamiliam admUterCt . . . ut snum agnoscere.*' 

On this point, as on others raised by Sir Travers Twiss, there 
is probably a good deal yet to be worked out. Sir Travers him- 
self would, no doubt, be amongst the first to admit this, and we 
are sure that the more discussion is set on foot, the better will 
he be pleased with the result of his labour of love spent on 
Bracton De Legibus Anglia, 


A Treatise on the Law of Bankruptcy, Fourth Edition. By 
George Young Rorson, of the Inner Temple, Esq., Barrister- 
at-Law. Butterworths. i88i. 

A Concise Treatise upon the Law of Bankruptcy, By Edward T. 
Baldwin, M.A., of the Inner Temple, Barrister-at-Law. Second 
Edition. Stevens & Haynes. i88i. 

It is to be hoped, for the sake of the Commercial Community, 
that the approaching Session of Parliament may witness the 
passing of the long looked-for new Bankruptcy Act, but the 
possibility of this must greatly depend upon the amount of 
opposition and obstruction which the expected proposals for 
the neces.sary changes in the procedure of the House of Com- 
mons may be destined to encounter. We trust that both Con- 
servatives and Liberals will unite their forces to accomplish a 
task which really lies outside the lines of party politics, and thus 
enable the Legislature to perform its normal functions as a law 
maker. In the midst of the uncertainty which still envelopes 
the future of Bankruptcy and other domestic legislation, we 
think Mr. Robson and Mr. Baldwin have each done well to 
refrain from postponing the appearance of new editions of 
their respective works. The more so, inasmuch as whatever 
alterations may be effected by the coming Bill in the mode of 
administering the law, it is improbable that any changes of 
moment will be made in the principles of the law itself. 

Mr. Robson’s treatise is so well known as an authority oh 
Bankruptcy Law, that it is unnecessary to do more than note the . 
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features which differentiate the fourth edition from its pre- 
decessors. In consequence of the important changes in the law 
as to Bills of Sale effected by the consolidating and amending 
Act of 1868, the author has found it desirable to re-write the 
whole of the chapter devoted to that subject. The existing 
law is now concisely and clearly set out, due reference being 
made to the various points which have been judicially 
decided since the passing of the Act. Mr. Robson has also 
added a short chapter on the Proof of Debts under sec. 10 
of the Judicature Act, 1875, in Administration Actions and 
Winding-up of Companies. By this section, as is well known, 
the Rules in Bankruptcy as to proof by secured and other 
creditors were applied to the winding-up of insolvent Companies 
and to the administration by the Court of the estates of deceased 
insolvent debtors. The difficulties of construction to which 
its somewhat obscure wording has given rise are carefully con- 
sidered, and its correct interpretation, in accordance with the 
decided cases upon it, clearly laid down. 

The text throughout has also been thoroughly revised, and 
the important decisions on Bankruptcy law which have accu- 
mulated since the issue of the last edition in 1876, are duly 
worked in in their appropriate places. 

To those who are content with a less exhaustive treatment of 
the subject than that which Mr. Robson’s work affords, we can 
recommend Mr. Baldwin’s “ Concise Treatise.” That its merits, 
which we noted on its first issue two years ago, have been 
recognised in the Profession, is shown by the speedy demand 
for a second edition. The author has made a painstaking and 
thorough revision of his book, which has been partly 
re-written, and now exceeds its former bulk by about a hundred 
and fifty pages. All decided cases of importance are duly 
referred to, and the work generally gives good promise of main- 
taining its reputation as a handy book of reference for the 
practitioner. We note that occasionally the necessity for 
conciseness has led Mr. Baldwin to make his enunciations of 
the law too sweeping in character: tf.g., on p. 96, the statement 
that the pay or pension of present or past naval or military 
officers or civil servants does not, on bankruptcy, pass to the 
trusteej should have been qualified by the exception of a pen- 
sion granted to a Government officer exclusively for fast 
services, which will so pass. This is correctly stated by Mr. 
Robson (p. 452) and supported by a catena of cases. 



232 REVIEWS. 

A Treatise on the Law of Bills of Ijiding^ with an Appendix of 
Formst &c. Ey Eugene Leggett, Solicitor and Notary Public. 
(Calcutta: Thacker, Spink & Co. Bombay: Thacker & Co. 
Limited. London : Stevens & Sons. 1880.) 

This is a practical wprk on an important subject of Maritime 
Law, and from the author’s personal acquaintance with the law 
of our Indian Empire, will be found specially useful to masters of 
vessels trading in the Eastern seas. The Forms given in the 
Appendix comprise, however, a more than merely Indian utility, 
as they embrace within their purview the requirements of the 
practice in the United States, West Indies, African, and other 
trades. The author’s propositions ate supported by reference 
to cases arising in the Courts of the several countries concerned, 
and thus wherever the master may be he will find any statement 
of a doctrine or practice made by Mr. Leggett supported by the 
local law. In some cases Mr. Leggett’s marginal analysis of his 
text is a little at variance with that text. Thus, on page 13, 
the marginal note says, ** Master is bound to sign bills of lading,” 
while ^he relative text states that there is ** no compulsion by 
statute on shipmasters to sign bills of lading, but, by the custom 
of the trade, a master should sign bills of lading as they are the 
only evidence of shipment, and of the right of the shipper to the 
goods.” This, of course, amounting practically to compulsion 
to sign, but the marginal statement is somewhat too broad. 

There are many points of interest touched on in the course of 
Mr, Leggett’s work, Wc hope that masters of vessels trading 
in the Polynesian seas, will read and weigh his exposition, on 
p. 78, of the barratrous character statutably affixed to the trade 
in natives of the Polynesian Islands, which has cost Great 
Britain so many sad losses. There are, no doubt, persons who 
designedly engage in this traffic, but there have probably not 
unfrequently been cases where a master has been tempted by a 
suddenly offered opportunity to make a little profit on his own 
account, without the knowledge of his owners, little recking the 
danger to those owners, or the hurt to the cause of Civilisation, 
not to speak of Christianity. The Kidnapping Act, 1872, has 
done what statute can to restrain such things. The recital of 
its prpvisions, in a book designed for the use of our Mercantile 
Marine, may do something more to bring the penalties home. 

We are glad to observe the attention which the “ York and 
Antwerp Rules ” for the adjustment of. General Average have 
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received at. the hands of Mr. Leggett. Commencing at p. 299, 
with the York meeting in 1864, held under the presidency of 
Sir Fitzroy Kelly, he proceeds to give a narfative of the work 
then initiated, which slumbered till it was taken up in 1876 by 
the Association for the Reform and Codification of the Law of 
Nations, and practically reached its present point, under Lord 
0 *Hagan and Sir Travers Twiss, at the Antwerp Con- 
ference of 1877. Mr. Leggett then prints the Rules in full, and 
expresses his opinion that they constitute a step— of course only 
g^step— towards an International Code on the subject, the 
Ifrtainment of which is very desirable, but that the best course 
it present would seem to be to “ consolidate and extend the 
Adoption of the “ York and Antwerp Rules.” The question will, 
jiio doubt, be discussed at the coming Liverpool Conference of 
the Association. The whole subject of the possibility of a 
codification of Maritime International Law was raised by 
M. Van Meencn at the Brussels Congress of Commerce and 
Industry in 1880, and his suggestions were reported upon to the 
Berne Conference of the Association in 1881, in a short paper 
||)y Mr. C. H. E. Carmichael, M.A. The subject is so considerable 
tliat it can obviously only be taken up in portions, and each of 
these portions will require time before it can be brought into 
anything like a consolidated form. The York and Antwerp 
Rules themselves, as the New York Chamber of Commerce 
remarked, only cover ** a small proportion of the rules required 
to be settled in order to establish uniformity.” But they do 
cover some of the cases, and so far, therefore, as they meet 
with acceptance, they constitute an important step towards 
uniformity. 

In conclusion, we recommend Mr. Leggett’s book to the large 
class directly interested in his subject. It will be found of 
practical utility alike to the legal profession, to merchants, ship- 
owners, and to masters of seagoing vessels, who arc bound, 
“ by the custom of trade,” to sign Bills of Lading. 


Prideaux's Precedents in Conveyancing. Eleventh Edition. By 
Frederick Prideaux, late Professor of the Law of Real and 
Personal Property to the Inns of Court, and John Whitcombs, 
both of Lincoln’s Inn, Esqrs., Barristers-at-Law. 2 vols. 
Stevens and Sons. 1882. 

Cmnvmd's Manual of the Practice of Conveyancing. Seventh 
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Edition. Edited and revised with special reference, to the Con- 
veyancing and Law of Property Act, i88i. By Harry Green- 
wood, M.A., of Lincoln’s Inn, Esq., Barrister-at-Law. Stevens 
and Sons. 1882. 

The Conveyancing and Law of Property Act, 1881, and the 
Vendor and Purchaser Act, 1874. With notes. By W. 
Manning Harris, M.A., and Thomas Clarkson, M.A., of 
Lincoln’s Inn, Esqrs., Barristers-at-Law, Fellows of King’s 
College, Cambridge. Stevens and Sons. 1882. 

The Conveyancing and Law of Property Act, 1881, and the Solici- 
tors* Remuneration Act, 1881, with explanatory and practical 
notes and Precedents in Conveyancing. By Meryon White, 
M.A., of Christ Church, Oxford, and of the Inner Temple, 
Barrister-at-Law. Shaw and Sons. 1882. 

Whether the Conveyancing and Law of Property Act, 1881, 
be or be not destined to effect a revolution in our time honoured 
and cumbrous system of dealing with interests in landed* pro- 
perty depends mainly on the satisfactory working of the General 
Orders as to costs, which have yet to be issued under the new 
Solicitors’ Remuneration Act. In the meantime, the revolution 
seems to be pretty generally accepted in the Profession as prac- 
tically a fait accompli, and editions of the Conveyancing Act 
with more or less of annotation and comment, as well as new 
editions of standard works adapted to the altered state of the 
law, follow one another in quick succession. Of the latter class, 
one of the earliest, if not the earliest, to appear has been the 
eleventh edition of Prideaux’s well known “ Precedents in 
Conveyancing,” which has long and deservedly enjoyed the 
favourable regard of Solicitors. A new edition (the tenth) had 
only been issued in June last. With commendable enterprise 
this was set aside by the publishers, and by dint of hard work on 
the part of the learned authors, the present edition was prepared 
and published before the end of the year. The whole of the 
precedents have been revised by the light of the new Act with 
discriminating care ; and to those who have been accustomed 
first to the copiousness of Bythewood, and later to the fulness 
of Davidson, the conciseness and scientific precision of these 
Precedents of the Future are at once pleasing and startling. 
We agree with Mr. Prideaux and Mr. Whitcombe that, how- 
ever natural may be the reluctance to abandon forms, clauses, 
and expressions sanctioned by long usage and experience, 
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‘‘there can be no doubt as to the propriety of doing so when 
they are clearly superfluous.*' We may add that, when the 
vicious system of payment by lengtli * lias been swept 
away, it will be undoubtedly the interest, as well as 
the duty, of Solicitors, to make all deeds and docu- 
ments as short and as intelligible to the lay mind as 
the circumstances of each case will admit of. Besides 
revising and adapting the old precedents, the Authors 
have added many new ones suggested by the requirements of 
the Act.' The valuable Dissertations on the law and practice, 
which have always formed a feature of these volumes, have 
been revised throughout and brought into conformity with the 
varioiiaf changes and modifications introduced by the new Act : 
and op the whole we can confidently recommend the latest 
editic^ of “ Prideaiix *’ as in every way worthy of the 
repletion which it had already acquired. 

Tfc present edition of Mr. Greenwood’s excellent “ Manual 
of the Practice of Conve3'ancing ” is due, like the re-issue 
of I* Prideaux,” to the passing of the the new Conveyancing 
Act, barely a year having elapsed since the publication of 
the 6th edition. The author has carefully worked the pro- 
visions of the Act into his text. Calling special attention 
to the effect of those sections which make absolute changes 
in the law, as distinguished from those which are merely 
optional for adoption or exclusion. No change was required 
or has been made in the general arrangement of the work ; 
but all the Forms have been thoroughly revised, and by 
th^ means of brackets mpiny of them are made capable of 
being used as precedents either under the old or the new 
system. This will probably be found convenient by practitioners 
during the transitionary period upon which we have just 
entered. 

Mr. Harris and Mr. Clarkson are of opinion that revised 
‘Forms of Precedents under the Conveyancing Act, 1881, 
are either unnecessary or, in the more difficult cases .of 
drafting, useless, and that a draftsman of ordinary skill 
will have no great difficulty in adapting the precedents 
to which he has been accustomed to the provisions of the new 
Act. This may be so; but we anticipate that most •con- 
veyancers, and more , especially Solicitors, will find a set of 
precedents revised in conformity with the Act, if not absolutely 
necessary at any rate extremely convenient. Acting on their 
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view of the requirements of the case, Messrs. Harris and Clark- 
son have refrained from putting forth any revised precedents, 
and have restricted themselves to the issuing of an edition of the 
Act of 1 881 , supplemented by the Vendor and Purchaser, Act, 1874. 
This juxtaposition of the two Acts, for each of which we are 
indebted to Lord Cairns, and which ought in fact to be read 
together as forming integral parts of his scheme for the 
amelioration of Property Law, will be found a practially con- 
venient arrangement. The notes, which are intercalated 
between the sections of the Acts, are both elaborate and 
valuable. Summaries of the previously existing law are given 
wherever necessary, and supported by references to decided 
cases and the received text books. The Index is specially full 
and clear. 

Mr. Meryon White, who is favourably known as author of 
the ** Weekly Notes Digest of Cases not reported in the 
Law Reports,” has produced a handy edition of the Con- 
veyancing Act and the Solicitors* Remuneration Act, 1881. In 
a brief Preface the principal changes introduced by the 
Acts are clearly and succinctly set out. This is followed by the 
text of the Acts interspersed, section by section, with concise 
explanatory notes. These latter are tersely expressed, prac- 
tical in character, and bear evidence of care and research on the 
part of the author. In addition to the Statutory Forms given 
in the Third Schedule of the Act, a collection of twenty-seven 
Precedents has been added, modelled in conformity with the 
new Act, and comprising most of the ordinary transactions in 
conveyancing. A table of cases and fairly full index comfSete 
the work, which will probably not be among the least popular 
of the various editions of the Conveyancing and Law of 
Property Act, 1881. 


Simon Van Leeuwen's Commentaries on Roman-Dutch Law^ revised 
and edited with Notes in two volumes by C. W. Decker, 
Advocate. Translated from the original Dutch by J. G. Kotz 4 , 
LL.B., Chief Justice of the Transvaal, of the Inner Temple, 
Barrister-at-Law, and Advocate of the Supreme Court, Cape 
of Good Hope. Vol. 1 . (with portrait), Stevens and Haynes. 

i88i. 

The value of the Dutch School of Roman Jurists is con- 
siderable, and the influence which it has exercised has been 
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widely felt in bygone days. As long as Latin was * the 
medium of inter-communication among inch of science in all 
its branches, this influence .lasted, more or less. But it must 
be admitted that the change from Latin to Dutch narrowed the 
power of the Dutch Jurists, as a factor in the world of 
Juridical and Political Science. Even their Latin style was, 
at any rate in the case of Voetius, very crabbed and uninviting. 
We well remember how feelingly the late Sir Edward Creasy, 
after long years of acquaintance with the great Dutch Jurists, 
would speak of the crabbedness of Voet. And this is probably 
the reason why his great Commentary on the Pandects is so 
little referred to, and why the translation of it, commenced in 
a tentative manner by Sir Roland Wilson, seems to have been 
abandoned. Yet the school is one worth knowing. Professor 
Rivier, in his Introduction Hisiorique au Droit Roniain of which 
we spoke in our last issue, has done the Roman-Dutch Jurists 
full justice, and they are no doubt better known, even now, on 
the Continent than in England. Nevertheless our own interest 
in the school is really more direct and more practical than that 
of its Continental students outside the Kingdom of the Nether- 
lands. For we have to administer Roman-Dutch Law' in those 
of our Colonies which were under Dutch rule, and that is a 
very practical reason for studying Roman-Dutch Law. 

In this respect, indeed, we resemble the old Counts of Holland, 
of whom Van Leeuwen is so careful to state that they were 
** Principes pactionati,*^ This, of course, is true of the Princes 
who were chosen to rule over the Netherlands. But it is also 
equally true of Princes who have been less regardful of the 
Pact than the Counts of Holland. William the Conqueror was 
a ^'Princeps pactionatus ” no less than his immediate predecessor, 
and Harold was as much pactionatus"' as the last of the kings 
of the line of Cerdic. In point of fact, in the case of Harold, 
there was in all probability a conflict of Pacts, a conflict be- 
tween his Pact with his own subjects and his previous Pact, 
extorted under duress, if not by guile, with William of 
Normandy. Which of the two approved itself to Harold as 
the one to keep above all others, there yet stands enough of the 
Abbey of St. Martin of Battle to tell us. Not every PrinCe, 
however, has so faithfully kept his Pact with his own people. 
There is much quaii^ historical lore scattered up and down 
the pages of Simon Van Leeuwen, and it is presented to us by 
Chief Justice Kotz^ in a style which seems to have caught no 
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little flavour of thp original. His familiarity with the practice 
of his author’s system of Law, as well as with our own, 
renders the Chief Justice a most fitting exponent of 
Roman-Dutch Law for English readers. There are 
some points on which it seems to us at least probable that 
analogies might be traced where as yet we do not find the learned 
Ttauslator pursuing them. The Orphans* Court, for instance, 
which, in the case of his own State, Mr. W. H. Rawle, in his 
recent Lecture to the Law Students of the University of Pennsyl- 
vania entitled. Some Contrasty in the Growth of Pennyslvania and 
English Law (Philadelphia, 1881), assumes to have been derived 
directly from the customs of the City of London, may in other 
States of the American Union have had a different origin. It 
exists, if we mistake not, in the State of New York and in the 
District of Columbia. May not the old Dutch element in the 
New England States be credited with some share in this 
institution, when we consider the Weeskamer, or Orphan 
Chamber of the States of Holland, described by Van Leeuwen ? 
The portion of the Commentaries on Roman-Dutch Law now before 
us is a good earnest of the interest of that which has yet to 
come. Until the book is completed and rounded off by an Index, 
it cannot, of course, fully bear witness to their real value. The 
completion of the work will, we trust, not be long delayed, and 
we shall then have received at the hands of Chief Justice Kotze 
an Mtion deluxe of the Commentaries of Simon Van Leeuwen, who 
ranks with Grotius and Van der Linden as a ruling authority in 
the Courts of the Transvaal. 


The Country Solicitor's Practice, A Handbook of the Practice 
in the Queen’s Bench Division of the High Court of Justice ; 
with Statutes and Forms. By W. F. A. Archibald, Esq., 
Barrister-at-Law. Stevens and Sons. 1881. 

Notwithstanding the Report of the Judicature Commission 
OH the proposed alterations of Practice, much uncertainty still 
exists as to the scope of the changes which may ultimately be 
adopted, and no inconsiderable delay may yet occur before 
any definite alteration is really made. Under these circum- 
stances Mr. Archibald, having already witheld his work on the 
Practice of the Queen’s Bench Division for some time, has 
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thou^t it best to give it to the public at,once< Why he should 
have called it the ** Countiy ’* Solicitor’s Practice! unless for the 
mere purpose of making it more distinct from other existing 
“ Practices,” we fail to see ; and although the arrangement may 
in some respects be convenient, we cannot say that we approve 
of having separate books of Practice for each of the two great 
Divisions of the High Court. Be this as it may, the author 
has produced a thick volume of nearly 1,300 pages, replete with 
every information which the Practitioner in the Queen’s Bench 
Division can require. The arrangement of the subject-matter 
follows a natural sequence ; and the statements are lucidly 
expressed and duly supported by references to decided cases, 
Orders, c&c. The Appendix is remarkably full, comprising a 
selection of the principal Statutes, the Rules of Court, and 
Forms. The “ Additional Forms ” will be especially useful, 
and the epitome of decided cases on the Orders given in the 
Appendix adds considerably to the value of the work. No 
small amount of labour and care have evidently been expended 
by the Author in order to render the volume as complete and 
trustworthy as possible, and we have no doubt that it will meet 
with due appreciation at the hands of both London and 
Country Solicitors. 


Smaller Books and Pamphlets. 

Mr. N. J. Highmore, of the Middle Temple and Barrister-at- 
Law, and of the Inland Revenue Department, has brought out 
a clear and useful manual of the Summary Proceedings in Inland 
Revenue Cases in England and Wales (Stevens and Sons, 1882). 
Since the passing of the Summary Jurisdiction Act, 1879, such 
a book must have been frequently wished for, and Mr. High- 
more seems to us to supply the want in a form convenient alike 
for Magistrates and Inland Revenue Ofilcers. It may be a com- 
fort to some persons to learn that the doctrine of “ idem sonans ” 
is decided not to apply to such variants as “ Shutliff” and 
“ Shirtliff,” nor, the Bard of Avon, to “ Shakepeare ” and 
“ Shakespeare.” The scope left for variation in description is, 
however, still very wdde. It may even, on perusal of section 
27, chap, iv., of Mr. Highmore’s book, give the impression 
of being rather uncomfortably wide. The “ Fiscus ” has 
generally known how to take care of itself in all ages and 
countries. 
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In his new manual A Concise Abridgment of the Law of Personal 
Property (Stevens and Sons, 1882), Mr. J. A. Shearwood, of Lin- 
coln’s Inn, Barristep-at-Law, provides a companion volume to his 
previous Abridgment of the Law of Real Property, and which will 
be equally useful to the class of students desiring such helps. The 
style is generally clear, and much more readable than is often 
the case with Abridgments, We note, for a future edition, one 
or two slight errors of press. On p. 18, for delegari^ read delegare; 
on p. 60, under “ Property is Separate Estate,” &c., 6, iv., 
“ sums of £20 or in the public stocks,” seems to be an explana- 
tion suffering from a hiatus valde deflendus ; and on p. 107, 1. 6 
from top, the sense is materially altered by the insertion of a 
comma after “ whenever it is inexpedient to do so,” which should 
clearly be removed. These are, of course, purely matters of 
press-reading, which do not affect the general utility of Mr. 
Shearwood’s method of treating his subject. 

Lord Cairns’s Conveyancing Act forms the subject of a Concise 
Exposition^ with Practical Hints ^ by Arthur Underhill, LL.D., of 
Lincoln’s Inn, 13 arrister-at-Law (Richard Amer, 1882). Mr. 
Underhill, whose works on the Law of Trusts and Trustees, and 
on the Law of Torts, have been noticed in this Review, has 
published in pamphlet from a useful lecture on the new Act, 
which he delivered before the Wolverhampton Law Students* 
Society. It is necessarily very concise, and the language is, as 
the author admits, somewhat familiar in its tone. But this 
familiarity is not intended to breed contempt for the Act, and 
may help some students to see the full bearing of points they 
might otherwise miss. 
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I.— THE FAMILY LAWS OF ENGLAND AND ISLAM. 

/^NE night, some years ago, I had (or might have had, 
which will answer my present purpose nearly as 
well), a distressing dream, of which the scheme was so 
methodical, the colouring so vivid, that it seemed designed 
to leave a permanent impress on my memory and to serve 
as a guide and warning to regulate ^nd control my future 
conduct. 

I though^ that I had recently died, leaving a young 
family, who might be expected to be well provided for, as I 
had, in my life time, secured an ample share of that which 
constitutes the wealth of mortals. I was allowed to look 
down and see how it fared with my children, though the 
time had passed when I could have said or done aught that 
could influence their fate. Imagine my grief and indigna- 
tion, when I saw that my eldest son alone was master of all, 
while the others, brought up like him in luxury and unpre- 
pared to sti^tggle with ‘the world, had neither patrimony 
of their own nor the capacity for winning a livelihood from 
others. Too late I remembered that all my hoarded 
moneys had been exchanged for an extensive domain which 
might have been charged with ample portions for all hnd 
yet left its owner wealthy ; but I had put off making a will 
till death had seized me unawares, and now the law had 
given countless acres to the heir-at-law, not a rood to his 



TH^ FAMILY Z^WS OF ENGLAND AND ISLAM. 

Brothers and sisters, though they should perish in the 
streets for want of it. 

The scene gradually changed as in a dissolving view ; I 
was still dead, I was still the man who had acquired a 
fortune and had left a family to take it as the law should 
direct ; but there were now no sons, and the money had 
not been exchanged for land, but had been inherited by my 
several daughters in its original form. At first I thought 
that all was well this time, for my vast wealth was equally 
divided among my children, and what more could the 
fondest father have done to secure their comfort and 
happiness ? But my joy was of brief duration ; even as I 
looked, they became wives one after another ; the law gave 
the whole to their husbands, and, as these happened all to 
be spendthrifts, my poor daughters and their little ones 
were soon reduced to destitution. 

Again there was a jjgirtial shifting of the scene, as if in 
obedience to an impatient yearning within me, and I now 
seemed to -have left only one daughter, the inheritrix 
of all my property, which, in this instance, had again 
been converted into land. Here, I said to myself, will 
safety at least, if not independence, be found, for I hap- 
pened to remember that the law of England deems a 
husband and wife to be ‘‘jointly seised’* of the wife’s 
real property in right of the wife. But I soon perceived, 
to my great disappointment, that the working of the law* 
was very different from its wording; the wife’s “joint 
seisin” did not prevent the husband from selling the broad 
acres for the period of his own life, and thus acquiring an 
ample fortune for himself, while my unlucky daughter had 
nothing left except the vague prospect of getting back her 
land on the day that would see her clad in widow’s 
weeds. 

While I was still lamenting my own negligence, which 
had been, at least in part, the cause of the various 
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miscarriages that had occurred, I found myself changed, 
with the instantaneous but not abrupt transition which 
seems so natural in dreams, from a deceased intestate into a 
deceased testator. The result, however,, was by no means 
consolatory ; it seemed that in a moment of anger I had 
quarrelled with my only son; and, seized in the grip of 
death before there had been time for a reconciliation, I had 
left an erring but beloved child to a life of penury, while all 
my property, real ^nd personal, had gone to a distant relation 
who had enough and to spare already. 

In despair I seemed to cry aloud, ‘‘Who shall deliver 
me from this demon of law, which, either by what it 
does, or by what it suffers me to do, works ruin to all 
that are near and dear to me ? ** In a moment a grave and 
kindly Elder stood before me, clad in flowing robes and 
wearing a folded head-dress which showed his Oriental 
birth and nurture. “Christian,’’ he said, “I ‘am not of 
thy race or of thy religion, but one of the poets of thine 
own clime hath said that it is lawful to learn even from an 
enemy — ^yet am I not thine enemy, for thou art a Kitabee^ a 
believer in the sacred book, and I wish thee well. I am 
Abu Hanifa, who twice refused the office of Kazi, because 
I deemed myself too lowly for so great an honour; yet 
have my sayings been handed down as those of one most 
worthy to teach to mankind the laws of our Prophet. 
Mark well the precepts which thou shalt find in the writings 
of my successors which I shall give to thee, and if thou 
shalt judge them to be good thou mayest impart them to 
thy countrymen for their advantage.” And with that he 
gave me tjvo scrolls, one of mighty size, intituled “ A1 
Hedaya,” the other of smaller dimensions, called “ A1 
Sirajiyyah.” From the perusal of these books I became 
aWare that mischances such as those above described, and 
many others, would be rendered impossible in England if 
certain branches of our law could be remodelled and 
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brought into conformity with the views of justice enter- 
tained by Mohammedan lawyers. 

It may, perhaps, be a matter of some surprise that if, as 
I fearlessly assert, the English law might thus be improved 
in many important points by the study and imitation of the 
law of Islam, that circumstance should now be insisted 
upon, apparently, for the first time. It is probably within 
the knowledge of all Englishmen of average education 
that the first founder of the Mohammedan religion was a 
law-giver as well as a warrior and a prophet; but few, 
perhaps, are aware that the legal system which he be- 
queathed to the world is remarkable for its justice, discrimi- 
nation, and unrivalled symmetrical beauty. It may be 
asked, not unreasonably, why, if this system be really so 
well worthy of notice, it has hitherto attracted so little 
attention ; but the reasons are not far to seek. The law of 
Mohammed, in its maturer development under the hands of 
the successors of the Prophet and his companions, was the 
product of a period when Christian and Mussulman were in 
constant and mortal antagonism, a period when it was little 
to be expected that either of the two great divisions of the 
civilised world could bring good temper or fair judgment 
to bear on anything connected with the institutions of the 
other. Moreover the people of mediaeval Europe, alike in 
palace and in cottage, were rough and warlike, and there 
was no place among them, as yet, for the softer culture* 
which had already made its way among the more success- 
ful and prosperous of the Eastern races. When we again 
met the Moslem in later times, our own law had progressed 
and had been fashioned into a system which, if not indeed 
very reasonable or harmonious, had at least come to be 
resj^ected from habit, so that we thought it enough to 
allow the Mohammedan inhabitants of India the use of 
their own laws, and did not dream that the study of those 
laws could be of any advantage to ourselves. It might 
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have been thought, at least, that our judges would have 
recognised their merits, if merits there were, and made 
them known to their countrymen; but the circumstance 
that native advisers were attached, until lately, to the 
Anglo-Indian Courts, seemed to obviate the necessity of 
studying Indian law, and it is to be feared that, even now, 
this description of learning is much neglected, for we hear 
of clamours, backed by Europeans of high position, for the 
effective revival of the offices of Ka^i and Prddvivdka.^ If 
the desired revival should take place it will be a practical 
condemnation of ourselves, a tacit confession that we have 
proved unequal to* one of the most important tasks that 
we have undertaken. In the meantime the mere fact that 
it is called for is enough to show that we have not brought 
to the performance of our trust all the ^eal that was 
anticipated and inculcated by Warren Hastings and other 
patriarchs of our Indian Empire. 

Having now, I hope, shown that there may possibly be 
something worthy of notice in the laws of Islam, I will ask 
the reader to accompany me a little farther, while I point 
out to him a few practical and intelligible details, so as to 
enable him to judge for himself whctlier I am right in my 
general contention, or whether I am to be dismissed as a 
crotchetty and egoistical partisan, who thinks too much of 
his little pet corner in the field of legal knowledge. 

I will begin by considering the position of a Moham- 
medan husband and wife as regards their respective 

* An official paper lately published in India contains a letter signed by Dr. 
G. W* Leitner, President of the Anjaman-i-Punjab, and supported by the 
petition or memorial of 246 Mussulmans of Lahore, praying for a general 
restoration of the , native magistracies, with coercive powers^ principally on 
the ground that questions of family law are puzzling and bewildering to* the 
existing Courts. Imagine a memorial from the inhabitants of Devonshire or 
Cornwall, praying for the appointment of local judges on the ground that 
questions concerning marriage, heirship, and the like, are puzzling and bewil- 
dering to Her Majesty’s Supreme Court of Judicature I 
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property and their mutual property-rights arising from the 
marriage. It may first be observed that there is no trace 
of a right in the husband, such as exists in England, to use 
for his own benefit and advantage almost every kind of 
property that the wife may have. By the English common 
law — ^which is only partially affected by certain modern 
Acts of Parliament — the wife’s personal property, speaking 
generally, passes entirely to her husband, who also enjoys 
the rents of her land during her life, and (under the name 
of ‘‘curtesy”) the land itself during his own life if he 
survive her and have any child by her who “ may by 
possibility inherit.” The wife has not* even the power, 
independently of the husband, of dealing with the shadowy 
interest in the land which still remains in her ; so that she 
must content herself with the moderate satisfaction of 
knowing that she will get it back if she survive the hus- 
band, and that, if not, her heirs, who may be distant 
relations, will some day have it. All this manifest hardship 
is unknown to Mohammedan law, which leaves a wife 
mistress of her own property, just as it leaves a husband 
master of his. But this is not all. In Mohammedan 
countries the marriage actually causes an addition to the 
wife’s fortune under the name of viihr, or “ dower,” a pay- 
ment incumbent upon the husband, and assessed by the 
law itself unless a particular sum or other property has 
been specified. In England there is nothing very closely* 
answering to the Mohammedan dower. It is true that the 
wife IS primarily entitled, under the same name of dower, to a 
third part of her husband’s lands, during her life if she 
surviv.e him, but the negligence or connivance of long- 
forgotten judges — ^presumably all married men — enabled 
husbands long ago to contrive a mode of evading this 
right ; and the legislature, in the reign of William IV., 
rendered further artifice unnecessary by permitting them 
openly to repudiate it. Eminent Chancellors repeatedly 
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declared that they could not understand why trust estates 
were liable to dower though not to curtesy, a distinction 
which formed the basis of the contrivance above mentioned, 
but the distinction was nevertheless maintained until the 
legislature rendered it unnecessary by enabling husbands to 
take from their wives, without its assistance, almost the 
only chance of a provision which the common law had left 
them. I say “ almost,** because the wife resumes 
her rights, as mentioned already, in her own lands, and it 
may be added, in personal property which has not been 
reduced into possession, if she survive her husband. I need 
scarcely ask the reader to observe how slender are these 
contingent expectations as compared with the free and 
natural rights which the law leaves untouched in the case of 
Mohammedan matrons. 

There have not been wanting critics from time to time 
who have found fault with the husband’s almost plenary 
rights, and have even gone so far as roundly to declare that 
marriage is another word for confiscation of the wife's 
property; but the champions of English law have com- 
placently answered, By no means, for you -must remember 
that, in return for what the wife gives up, she obtains a 
right to be maintained by the husband.** It is true that 
she obtains this right, such as it is ; but, in the case of a 
woman possessed of property of substantial value, the 
exchange is about as equitable as that of Glaucus with 
Diomede on the plains of Ilium. In Mohammedan countries 
no such exchange is called for, a wife being entitled to 
maintenance according to her rank in life without the con- 
dition precedent of having to sacrifice almost everything 
that belongs to her. Tt may be 'added that the remedy for 
want of maintenance is directly enforceable under Moham- 
medan law, and that all the details are more thoughtfully 
worked out than in England, where, indeed, the wife’s 
right to ihaintenance seems to be virtually co-extensive 
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with her power of persuading tradesmen to serve her, with 
the melancholy prospect before them of having to convince 
a judge and jury — probably husbands to a man — that they 
have made all kinds of nearly impossible inquiries, and 
have not supplied an ounce more of anything than the 
precise circumstances of the case require. 

Thus left in undisputed possession of her own property 
and effectually provided for by her husband during his 
life, entitled, moreover, to a dower of which nothing short 
of the entire destruction of her husband’s fortune can 
deprive her, what, it may be asked, can the wife want 
more ? Yet the Mohammedan law deems her worthy of 
a still further provision if she survive her husband, and 
gives it to her notwithstanding all claims of relations and 
all testamentary dispositions by the husband. As the will 
of a Mussulman, even if it purport to dispose of the 
whole estate, can operate only to the extent of a third, 
there must always be two-thirds at least to satisfy the 
claims of inheritance, and of this corpus the wife is 
entitled to an eighth if there are children, or children of 
sons or sons’ sons, &c., and to a quarter if there are none. 
No conceivable event can oust her altogether of this share, 
for it is laid down that a wife, a husband, parents, and 
children, can never be excluded from inheritance. It is 
true that the share may be liable to proportionate abatement 
if the claims be numerous (a subject which will be men- 
tioned later) and it will have to be divided among 
several wives if there are more than one, but it is not in 
the power either of the husband or of circumstances to rule 
that the wife shall have nothing. In England, on the 
contrary, a husband may, if he will, devise and bequeath 
all *his property to a stranger and leave his wife to be 
supported by the public. In case of his intestacy she will, 
it is true, have a third of his personal property if he 
has left children or other issue and a half if not, but 
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her interest in his lands is limited to the right of dower, 
which, as already explained, has long behn entirely at the 
husband's mercy. 

If a Mohammedan wife die before her husband, the 
husband is entitled to inherit from her, but his right is 
strictly limited to a particular share, namely, a quarter if 
there are children or children of sons or sons* sons, 
&c., and a half if there are none. It will thus be seen that 
the share of a surviving husband is double that of a 
surviving wife, a preferential distinction in favour of the 
male, which, with one or two exceptions, runs through the 
whole Mohammedan law; that law recognising, in a 
moderate and judicial spirit, a degree of superiority in the 
stronger sex, but lending no sanction to the barbarous 
fiction which dwarfs one sex to nothing in the immeasurable 
greatness of the other. We have seen that, in England, 
the husband would, generally, have become absolute master 
of the wife's personal property in her life-time ; and now, 
if any fragments of it should have escaped his much- 
devouring marital right,’* they will descend to him upon 
her death, while her lands, though devolving ultimately 
upon her heirs, will be her husband’s to all intents and 
purposes until his decease. It may be added that even 
the distant right of the heirs in respect of the land is 
subject to be defeated in the husband’s life-time by the 
wife’s disposing of it with his concurrence. 

We proceed in a natural order from wife to children ; but 
in the case of the latter the subject of maintenance assumes 
the foremost place, for children may be looked upon 
generally as ;iot having at the commencement of their 
connection with the parent, in other words, at the moment 
of birth, any property of their own. 

The father is bound, by Mohammedan law, to maintain 
his children of both sexes according to his own condition, 
the daughters until marriage, and the sons, generally, until 



THE FAI5IILY LAWS OF ENGLAND AND ISLAM. 

they are adult (puberes) aod capable of earning their own 
living. The sons may be hired out to service while still 
entitled to maintenance, but in such ca^ the father must 
maintain them out of their wages, and lay by the surplus, 
which he- must pay to them on their attaining maturity. 
If, however, the father’s character be such that he cannot 
be trusted to do this, the Court may take the surplus out 
of his hands as it accrues and cause it to be paid to the 
sons at the proper time. The Court has power also to 
order periodical payments by a father to a mother for the 
maintenance of children in a manner suitable to the condi- 
tion of the father. Weak and infirm children who cannot 
work for their living must be maintained even after they 
have attained maturity. 

In some respects the above rules are very nearly the same 
as our own ; but the English law is inferior in fWo important 
points, the first, that it does not require a father to maintain 
his children according to his own condition; the second, that 
it makes no provision for securing to a child the surplus 
earnings of its own labour. It may be added that it is less 
indulgent than the Mohammedan law to the weakness of 
the female sex, for it gives to female children no longer 
right of maintenance than to male. Finally, in the words 
of a well-known English writer, the obligation that every 
man shall maintain his own children is one which our law 
seems to have given no direct means of enforcing, perhaps 
because its neglect was considered an improbable case.” * 
The fact that the provisions of the law are scanty may 
readily be admitted, but the reason suggested would seemi 
from the records of our courts, to be somewhat problematical. 

It is important to add that the right of children to 
maintenance under Mohammedan law is expressly made 
dependant upon their actually requiring it, the property of 
every person, male or female (except, apparently, a wife), 

* Stephen's Commentaries 
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being primarily liable for his or her maintenance! so that, 
if the children have sufficient property 'of their own, the 
father is relieved from the burden. The commQu law of 
England, it would seem, makes the father liable in all cases, 
so that, even if the children are possessed of ample means, 
he is still bound to support them as if they had nothing. 
It would seem, however, that the 26th section of the 
Act 23 and 24 Viet., c. 145 (commonly called Lord 
Cranworth’s Act,’* ) brings our law into practical conformity 
with the Mohammedan law in this respect, by authorising 
trustees to use the income of trust funds for the maintenance 
of infants whether there be any person bound by law to 
provide for such maintenance or not. 

After the death of a Mussulman the rights of the children 
who survive depend upon a variety of circumstances; but 
it may save trouble to mention, in limine^ that succession 
to the estate of a married female is precisely the same as 
succession to that of a married male, with the single excep- 
tion that, as above-mentioned, a larger share of the former 
goes to the surviving matrimonial partner, so that a smaller 
quantity is left for the other inheritors. If one son be the 
only surviving relation of a deceased male or female, he 
will take, as a “residuary,” the remainder of the estate 
after payment of the wife’s or husband’s smaller share; 
and if there be several sons they will take it equally among 
them. On the other hand, if there be only one daughter 
surviving, she will take, as a “sharer,” half of such 
remainder, and if there be several, they will take two-thirds 
of it equally among them. Under some circumstances a 
sharer or sharers will take all that remains, in addition to 
his or their particular share or shares; but this will be 
mentioned later. If there be a son and daughter, sons and 
daughters, or the like, each daughter will become a 
“ residuary ” instead of a “ sharer,” but will take only half 
as much as each son. By this ingenious device a daughter 
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is prevented from ever having as much as or more than a 
son, and the general principle is maintained that a male 
shall have twice as much as a female who is similarly 
related to the deceased. 

It has been pointed out that the estate divisible among 
the children must undergo a diminution of an eighth or a 
quarter in case a wife or husband survive the deceased. And 
it may have to undergo a further diminution to the extent 
of two-sixths by the survival of parents or grandparents of 
the deceased. There are no other claims which can take 
effect concurrently with those of sons and daughters, so that 
there must necessarily be, at the least, five-twelfths of the 
estate left to divide among them. The astute reader will 
perceive, no doubt, that if there be a daughter or daughters 
and no sons this will not always be enough to make up the 
fractions required ; but all such contingencies are provided 
for by a rule called the increase,” under which, when the 
shares exceed the whole estate, they are made to abate in due 
proportion. Thus, if there be a husband, father, mother, and 
daughter, the shares are originally, i, J, «, i ] or 
but by the “ increase ” {t.e, increase of the denominator, or 
number of parts) the 12 becomes 13, and the shares will 
be A, t 3. It will be seen, again, that if there be a 

daughter or daughters, and no sons, the shares may in some 
cases be insufficient to exhaust the estate. This again is 
provided for by a rule called the ** return,” under which if 
there are no residuaries (in other words, no males related 
entirely through males, or, in the particular case of 
daughters, sons’ daughters, &c., no sisters or paternal half- 
sisters), the sharers, other than the husband or wife, take 
the surplus among them in proportion to their respective 
shares. Thus, if there be a husband and five danghters, 
the shares are primarily, i, I ; but the daughters will take 
the residue among them, so that they will ultimately get j. 
If, on the other hand, there had been a paternal uncle or a 



THE FAMILY LAWS OF ENGLAND AND ISLAM. 253 

sister, such person, as a residuary, would have taken the 
remaining t^, and the daughters would only have taken their 
primary share. 

It must be remembered that the rights of sons and 
daughters, and, indeed, those of all inheritors whatsoever, 
though subject to a power of testamentary disposition to 
the extent of one-third, will take effect as to the whole 
estate if such power be not exercised ; and it may be here 
mentioned that the expectations of inheritors cannot be 
defeated by dispositions in favour of another inheritor, a 
devise or bequest to any such person being invalid unless 
confirmed by the others after the testator’s death. 

In our own country there is a risk, in the first place, 
that the parent, if a male or a female not under coverture, 
may have made a will, and, to use a phrase once much in 
vogue, “ cut off” the sons and daughters ‘‘ with a shilling.” 
Even without going so far, he or she may have made such 
dispositions as will deprive the children of much of the 
property or enrich one or more of them at the expense of 
the rest. If the parent, at death, be a female under 
coverture, this danger does not exist, but such a parent, in 
most cases, has nothing but land to leave behind her. 
Supposing the deceased to have left the whole or part 
undisposed of by will, the land, subject to the estate by 
curtesy or dower, if any, would go to the eldest or only 
son, and if none, to the daughters equally. The personal 
property of a male, subject to his wife’s claim to a third if 
she survive, would go equally among the sons and daughters, 
and that of a female would descend in the same manner if 
she left no husband, but if there were a husband surviving 
he would be entitled to the whole. 

Going now beyond the limits of the immediate household, 
we have to consider, first, the position of relations generally 
with respect to maintenance. As to this, subject to the 
primary rule ^already mentioned) that every person must be 
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maintained out of his own property, a man must, generally, 
maintain his fattier, mother, grandfathers, grandmothers, 
infant male relatives (and even adult, if poor, and also 
disabled or blind) within the prohibited degrees, and female 
relations, whether infant or adult, within the same degrees.^ 

In England, the law of maintenance of relations other 
than children is not very clearly defined, and, with reference 
to parents, it is stated by the author whom I have already 
quoted that “ in this country the law has not deemed it 
necessary to make much provision on the subject of filial 
obligations.” t It must be admitted, however, that in the 
interests of the ratepayers the legislature forbids children lo 
leave their disabled parents to starve, for it is laid down as 
part of oui poor law that parents who are old, blind, lame, 
impotent, or otherwise pooi and unable to work, shall be 
relieved and maintained by their children in the mannei and 
according to the rate that the justices in quarter sessions 
shall direct. And there are somewhat similar provisions as 
to one or two other relations, but the law seems to limit 
its care in this respect to parents, children, grandchildren, 
husband, and wife, leaving the rest of the family to the 
general protection from actual nakedness and inanition 
which may be obtained by having recourse to “the 
parish.” 

The succession of relations other than children is so wide 
a subject and involves so many intricacies that I cannot 
make any attempt to treat it here in full detail. All that I 
can hope is to be able to place before the reader a picture, 
correct as far as it goes, fairly illustrative of general 
principles, and just sufficiently minute to enable him to 
compare the outlines of the Mohammedan law on the 

* Without going fully into the subject of prohibited degrees of marriage, it 
may be as well to mention that they extend to all ancestors and descendants, 
and to collaterals as far as the third degree inclusive. 

t Stephen’s Commintari^s. 
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subject with those of the laws which regulate the descent 
of property in our own country. 

It has already been seen that some relations are sharers, 
or persons taking a prescribed fractional part, and others 
residuaries, or persons who take the residue after payment 
of the shares, and the whole when there are no sharers ; 
among the former are the father and tnie ^grandfather (male 
ancestor with no female intervening), either of whom takes 
a sixth, and also takes the residue in the absence of any 
son, son’s son, &c ; the motner, who takes a sixth at the 
least, but has a third unless there are children, sons* or 
sons* sons’, &c., children, or two or more brothers or 
sisters of the wh<ale or half blood ; and the true grand- 
mother (female ancestor with no false grandfather inter- 
veninp), who takes a sixth. Among the grandfathers and 
giaiidniothers, however, only the true ate sharers, all false 
giandparents (whose definitions are, of course, the converse 
of those of the true) being among the ‘‘ distant kindred,** 
whose definition will l>c given hereafter. In addition to 
these, the following also are sharers; sons* and sons* sons*, 
&c., daughtt 3, sisters, consanguine sisters, uterine brothers, 
and uteiiiie sisters.* Of these the sons*, &c., daughters, 
sisters, and consanguine sisters take primarily the same 
shai es that daughters would take ; but if there arc several 
daughteis, the sons’, &c., daughters take nothing; while, if 
there is one daughter only, she takes her half, and the sons* 
&c., daughters take a sixth, being what is left out of two- 
thirds, w^hich would have been the share of several 
daughters. Consanguine sisters, when there are sisters 
also, fare similarly to sons’, &c., daughters when there are 
daughters.* If there are daughters or sons’, &c., daughters 

• The word ** uterine ’* will probably be understood as indicating the half 
blood on the mother's side. The word consanguine ** (based upon the French 
** consanguin ” ) I have used for some years to indicate the half-blood by the 
father’s side. 
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and also sisters or consanguine sisters, the latter cease to 
be sharers and become residuaries, taking what is left after 
payment of the shares. Sons*, &c., daughters, sisters, and 
consanguine sisters are all excluded by a son ; consanguine 
sisters by an actual brother; sisters and consanguine sisters by 
a son’s son, &c. ; and sons’, &c., daughters by a higher son’s 
son ; but any of them will become residuaries (each female 
taking half as much as each male) if there be a male or 
males having the same relationship to the deceased with 
themselves. Uterine brothers and sisters stand on a 
different footing from the other collateral sharers, taking 
only a third if there be more than one, and a sixth if there 
be only one. In this case males and females have equal 
portions, irrespective of sex; and, as the males are not 
residuaries, the females are not liable, like daughters, sisters, 
&c., to become residuaries by the presence of a male. 

It will readily be seen that if all kinds of sharers could 
demand their shares at once the estate would often be very 
minutely subdivided. But this result is guarded against by 
the rules of exclusion, to which some allusion has already 
been made. An enumeration of all these rules would take 
a good deal of space and is scarcely necessary for our 
present purpose ; it may be mentioned, however, that a son, 
son’s SLon, &c., excludes all collaterals, a father excludes a 
true grandfather, a mother a true grandmother, a true 
grandfather or true grandmother a more remote true grand- 
father or true grandmother ; and, as a general rule, any 
person excludes another who is related through him to the. 
deceased. To the last mentioned rule, however, there is 
this exception, that brothers and sisters, whether uterine or 
of the whole blood, are not excluded by the mother although 
they are related through her. 

It has already been stated that residuaries succeed to all 
that is left by the sharers and to the whole if there are no 
sharers ; and it has also been explained that residuaries 
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are all males between whom and the deceased no female 
intervenes* If all the residuaries are related in exactly the 
same degree they divide the property equally among them, 
but if they are of different degrees it may be taken as a 
general rule that the nearer exclude the more remote, so 
that only the former succeed. But in judging which are 
the nearer the law takes account of the line of descent, 
dividing the residuaries piimarily into four classes — those 
who are descended from the deceased, those from whom the 
deceased is descended, those who are descended from the 
father of the deceased, and those who are descended from 
his father’s father. The members of these classes sucteed 
in their order of enumeration, and a member of any of them 
succeeds in preference to a residuary beyond the limits of 
the classes. Another important rule among residuaries is 
that the whole blood excludes the half blood ; so that, for 
instance, a brother excludes a consanguine brother, and a 
paternal uncle excludes a consanguine paternal uncle. 

It is clear that our inquiries might cease at this point if we 
could reckon upon the deceased always being survived by 
one or more of the relations called residuaries. But it is, 
of course, possible that there may be no persons of this 
description surviving, and in such case we still have to seek 
inheritors for the whole property if there be no sharers, and for 
a portion of it if there be a husband or wife but no other 
sharer ; for it must be remembered that, while any other 
sharers would take the residue by the “ return,” a husband 
or wife cannot be entitled to the return. These ulterior 
inheritors are found in the “ distant kindred,” a term 
which is defined as including all relations of the deceased 
other than sharers and residuaries. Froni what has 
been said above as to sharers and residuaries, it will 

* The word ** residuaries ** is used here in its more familiar sense of male 
miduaries, or residuaries ** in their own right it will be remembered that, in its 
more extended sense, it includes females under certain circumstances. 

I8 
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readily be seen that the distant kindred are, in fact, all 
female relations 'who are not primarily sharers, and all 
male relations, except uterine brothers, who are not con- 
nected with the deceased by a complete chain of male 
relations. The distant kindred usually divide the property 
equally among them when related in the same degree, with 
this exception, that females take half portions as compared 
with males, a distinction quite in analogy with the rule 
,, under which a female sharer who becomes a residuary takes 
only half as much as a male. In order to regulate the 
priorities when the degrees are not equal, the distant 
kindred are divided into four classes, which correspond, 
with some minute points of difference, with those of the 
residuaries, and the right to inherit depends primarily on 
the order of the classes. When there are several persons 
of the same class, the nearest in degree generally takes, 
but each class has it own particular rules, which are well 
worthy of notice on account of the minute care with which 
they are elaborated, but which the limits of this article do 
not permit me to place before the reader in detail. It 
may be mentioned, however, that, generally, a child of a 
sharer or residuary is preferred to a child of a distant 
kinsman or kinswoman, and a descendant of a relation 
of the whole blood to a descendant of a relation of the 
half blood ; and, further, that when there are relations on 
the paternal and also on the maternal side, the former 
take two-thirds, the latter one-third, amdng them. The 
last rule is a logical result of the general law as to sexes 
mentioned above in dealing with relations of the more 
favoured descriptions; for, as the mother’s share, if she 
were living, would be one-third, while the father (as 
shttrer and residuary) would take the remaining two-thirds, 
these fractions are given, as the mother’s and father’s 
" allotments,” to their respective descendants. 

The canons of English law as to relations other than 
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sons and daughters^are of a less elaborate character. The 
rule which gives a preference to a child of a sharer or 
residuary cannot, of course, have any ' existence. It will 
no doubt be remembered that the relations may find them- 
selves wholly or partially disinherited by will. If anything 
is left to descend by the spontaneous operation of law, the 
land goes entirely to the eldest son of the eldest son or 
his descendants ; and if the eldest son has left no son, but a 
daugliter or daughters, then to such daughter or equally 
among such daughters. If the eldest son has left no 
descendants of either sex, it will go in like manner to the 
descendants of the second, third, &c., sons, and, if there 
be none, then to collaterals in a regulated order of which 
the general characteristic is that the descent to a single male 
is preferred cccteris paribus^ though females equal in degree, 
or the descendants, male or female, of such females respec- 
tively, may inherit together. It may be further mentioned 
that the whole blood is preferred to the half blood, and that 
the relations on the maternal side can get nothing so long 
as any on the paternal side exist. The personal property, 
on the other hand, subject to the widow’s fractional right, 
goes among the grandchildren or remoter descendants of 
both sexes in the manner called per stirpes^ in other words, 
each person or set of persons will stand in the place and be 
entitled to the exact share of the person through whom 
his or their inheritance is derived. In the absence of 
descendants, the father (subject as before) will take the 
whole, so that all collaterals will be ousted. If the father 
be not living, the mother, brothers, and sisters will take in 
equal shares : if some of the brothers or sisters have died, 
their children will take the shares per stirpes, and if there be 
no brother or sister, or brother’s or sister’s child, the mofher 
will take the whole. If there be neither mother, brother, 
sister, nor brother’s or sister’s child, the whole goes to the 
nearest living relations, to the exclusion of all others, and 

i8 — 2 - 
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is divided among them equally, or, as it is sometimes 
expressed, per capita and not per stirpes. The descent of 
personal property differs further from that of land, in that 
the right of primogeniture, and the preference of the male 
to the female sex, the whole blood to the half blood, and 
the paternal to the maternal side, do not exist ; and it will 
be remembered that if the deceased be a married woman 
her husband will be entitled to the whole, so that none of 
her relations will get anything. ** 

The reader will perceive from what has already been said 
that the difference between the rules as to the distribution of 
property in England and those which prevail in Moham- 
medan countries is very great,"* but the details are rather 
intricate, and a few definite instances will perhaps give a 
more intelligible idea of the practical results than any 
amount of abstract description. I propose to begin with a 
very simple example, and to work up gradually to cases of 
some little complication ; so that the reader, with the help 
of occasional reference to previous explanations, will have 
no difficulty in following out the arithmetical details. 

I. Suppose the deceased to have left two sons, five 
daughters, three brothers’ sons, and one maternal aunt. 

Here the brothers’ sons arc excluded by the sons, as the 
latter belong to an earlier class of rcsiduaries ; the 
maternal aunt, being a distant kinswoman, can take nothing 

♦ It is singular how slow we are to adopt legal improvements of a radical char- 
acter in England proper. The Anglo-Indian Government, more prompt to assimi- 
late that which is good and sensible in other systems, abolished curtesy, dower, 
primogeniture, and marital rights, nearly thirty years ago, by a few short sen- 
tences in one of its Acts. At the same time, with commendable discrimination, 
it refrained from adopting that which seems one-sided and illiberal in Moham- 
medan Family Law; in other words, it placed the sexes on a perfectly equal 
footihg in respect of inheritance, whether resulting from relationship or from 
marriage. One feels tempted sometimes to wish for a Governor-General and 
Council at home, instead of a representative assembly. Absolutism puts an 
iron finger on the blot and expunges it, while Constitutionalism shoots grouse, 
makes jokes, wrangles, and potters 1 
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in the presence of sharers and residuaries ; the daughters, 
primarily sharers, become residuaries, each taking half as 
much as each son. The estate must, therefore, be divided, 
into nine parts, of which each son will take two, and each 
daughter one. 

In England, supposing that anything had been left 
undisposed of by will,* the eldest son would take all the 
land, and the sons and daughters would take the personal 
property equally among them without distinction of sex. 

2. The deceased has left his father, his mother, five 
daughters, and two brothers. 

Here there are several descriptions of sharers, who are 
respectively entitled as follows: — Father,!; mother, i; 
daughters, | ; or, each. The brothers, being residuaries, 
will get nothing, as the shares exhaust the whole ; but, in 
any case, brothers would be excluded by the father. 

In England, the daughters would take the whole 
property, real and personal, equally among them, so that 
the father and mother, as well as the brothers, would be 
precluded from inheriting. 

3. Wife, true grandmother, three daughters, and four 
paternal or consanguine paternal uncles. 

The wife’s share is i ; the true grandmother’s, J ; the 
daughters take I, or 2 each ; the uncles, as residuaries, will 
divide the remaining among them, so as to have uV each. 

In England, the land, subject to the wife’s life estate of 
dower (if not barred by the husband) would go to the 
daughters equally, while the personal property would go, 
one-third to the wife, and the remaining two-thirds to the 
daughters equally. 

4. Let us next suppose the deceased to be a woman, 
who, having had a child or children who died before, her, 

* In order to avoid tedious repetition, I will ask the reader to supply these 
words for himself in the remaining examples, except where the deceased is 
represented as having been a married woman. 
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has left a husband, two sisters, two uterine sisters, and her 
mother. 

Here the husband, as there are no children, is primarily 
entitled to j or 3 ; the share of the two sisters is 3 or J ; that 
of the uterine sisters, i or 3 ; that of the mother, But 
it is clear that these fractions, when added together, will 
amount to V, or more than the whole, and that the shares 
must be made to abate in proportion by increasing the 
common denominator from 6 to lo. Hence the husband 
will have V,j ; the two sisters, A, or i each ; the two 
uterine sisters, or A each ; and the mother, 

In England, the husband would have the land for his 
life, and after his decease the two sisters would succeed 
equally, to the exclusion of the uterine sisters and mother. 
The personal property would go entirely to the husband, to 
the exclusion of all the relations here mentioned. 

5. Lastly, let us suppose a deceased man to have left a 
wife, a patenial uncle’s son’s son, a daughter’s son, and a 
daughter’s daughter. 

Here the wife will have her larger share, j ; and the 
paternal uncle’s son’s son, as sole residuary, will have all 
the rest; while the daughter’s son and daughter’s daughter, 
being distant kindred, can take nothing. 

In England, subject to the wife’s dower (if any) out of 
the land, and to her right to a third of the personal 
property, the land would go to the daughter’s son if he 
and the daughter’s daughter were brother and sister, but 
equally between them if they were children of different 
daughters ; the personal property would go equally between 
them in either case ; the paternal uncle’s son’s son would 
get nothing. 

I l>ave framed the last example for the express purpose 
of showing, in fairness, what I cannot but look upon as a 
defect In the Mohammedan family system, namely, the 
sweeping postponement of distant kindred to sharers and 
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residuaries, which may thus deprive near relationSi and 
even actual descendants, of all right cff inheritance, in 
favour of persons really mucTi more remote. The English^ 
law, so far as regards the absence of such a rule, 
contrasts favourably with the Mohammedan ; and it is also 
a point in fa\ our of our own law that it gives equal rights, 
generally, to persons equal in degree who inherit together 
while the Mohammedan law generally, gives a double 
share to the male. It may be admitted, also, that our 
own law is more just than the Mohammedan in permitting 
sons* sons, and many other relations, to represent their 
parents, though it is inconsistent in giving this rule only 
a restricted application among collaterals. 

But if, apart from the three points just mentioned, we 
compare the working of these widely different systems in 
some of their most important applications, we shall find, 
in many respects, a marked superiority, both as regards a 
sense of justice and in respect of intelligent manipulation 
of materials, on the side of the Arabian sages. 

First, as to the property and rights of married women during 
life. With regard to this branch of law, we seem already to be 
more than half convinced of the justice of the Mohammedan 
doctrines : for, if Lord Selborne’s Bill lately introduced 
into the House of Lords should be allowed to pass into 
law, we shall at length, in the nineteenth century, 
give in our adhesion to a rule of natural equality to which, 
Islam, as far as I am aware, has never refused obedience. 
It would be satisfactory if this just and wise (though pro- 
bably unconscious), imitation of Mohammedan law were 
to be followed by the adoption, in principle, of its rules as to 
‘mihr^ or Mohammedan dower, in other words, by making 
a moderate statutory settlement on every married woman 
who has received no such provision from her husband. 

Next as to maintenance of wife and relations. In 
respect of this portion of the subject the greater 
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enlightenment of the Mohammedan system appears so 
clear, the frank* admissions of the able writer ^above- 
mentioned as to the loose nature of our own law seems so 
conclusive, that the propriety of some change of the latter 
in the direction of the former must, I think, be universally 
admitted. It may, indeed, be an open question whether 
the wide scope assigned to the duty of maintenance by 
Mohammedan lawyers should be approved to its full extent, 
but it is beyond question that our own law requires both 
defining arid enlarging, so that, to some extent, at least, 
the example of Islam may certainly prove useful. Again, 
the rule that every person is primarily maintainable out of 
his own property is just towards parents and other persons 
on whom the obligation may fall, while that which provides 
for the safe custody and return of suplus earnings is equally 
just towards the child. Neither of these rules appears to 
exist in our own country, and both might be adopted with 
advantage. 

With regard to inlrcritance, generally ; apart from the 
two important facts that there is no “ curtesy to stop 
the land on its way, and no husband’s right of adminis- 
tration** to absorb what may be left of a deceased wife’s 
personal property, tliere are three leading principles among 
those mentioned and illustrated above which call for 
special attention. These are, the limitation, in the interests 
of all inheritors, of the power of testamentary disposition.; 
the rule or set of rules which prevents certain inheritors, 

H namely, a parent, a child, and a wife, from being deprived 
of a substantial portion under any circumstances ; and the 
absence of distinction between real and personal property. 

As to the first of these characteristic features, it may be 
observed that the right of testamentary disposition is one of 
purely mundane and conventional origin. The living commu- 
nity is bound by no law of duty or necessity to carry out 
the wishes of the deceased individual, and the power df 
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prospectively guiding the devolution of property aftOjP dea.th^ 
is oijjy conceded from motives of policjr and general con- 
venience. There is nothing, therefore, to prevent society, 
which confers the right, from guarding the exercise of it by 
any restrictive conditions that it may think conducive to 
the public advantage, and among these there are two 
which we might expect to find in any system prepared with 
due thought and intelligence, namely, that a man shall 
not be able to leave his nearest relations destitute, and 
that he shall not be able to enrich one or more 
by the ruin of the rest. The Mohammedan law is 
clearly in advance of our own in its recognition of these 
reasonable principles; and although it may be an open 
question what the exact limits of testamentary disposition 
ought to be, there can be little doubt that an unlimited 
indulgence to the whims of testators is a blot upon our 
legal system. 

As to the indefeasible rights of particular relations, I need 
scarcely point out that no man can fairly claim a right to 
charge himself voluntarily with a wife and children, and to 
leave them, at his death, to be supported by the public. 
With regard to parents, it is an elementary law of nature — 
or, at least, of human nature — that a man owes something 
to his father and mother for their care of him when young 
and helpless, and it is a thing much to be desired that the 
principle of filial obligation, which occupies a very impor- 
tant place in our religious and moral theories, should 
receive some practical recognition in the modification of 
our laws of inheritance. 

The question of assimilating the laws of real and personal 
property with reference to their respective devolution is 
one which has long claimed the attention of those who 
desire the improvement of English law. It is not likely 
that I can add anything of value to the d priori arguments 
on this subject which have been urged already by abler men, 
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blit I can point to the practical example of the Moham- 
medan races, and to the inference to be drawn from their 
acquiescence in such an assimilation during fifteen centuries, 
namely, that the same principle might be adopted by our- 
selves without the practical inconvenience anticipated by 
those who oppose such a change. 

The three special points which I have thus endeavoured to 
deal with are of a simple though comprehensive character ; 
the consideration of the merits or demerits of the great 
body of the rules of distribution involves questions of a 
more complicated nature, which can only be slightly touched 
upon here. These rules, as we have seen, are of a refined 
and highly artificial construction, and it is probable that 
no European race or community would be willing to adopt 
them as their own altogether without reservation ; never- 
theless it must be admitted, I think, by all who consider 
them carefully, that they afford much ground for reflection, 
and in some, at least, of their leading points, for sincere 
admiration. When it is remembered how infinitely various 
may be the circumstances of a man’s death with reference to 
the number and degree of the relations whom he may leave 
behind him, the Mohammedan method of specific shares 
must be considered a just and beneficent institution, since 
it gives a moderate provision to many persons who, under a 
law of primogeniture, or even a division among “ next-of- 
kin,” would be left entirely destitute. We have seen that 
the disturbing effect which an inflexible allotment of shares 
might occasion is obviated by the extraordinary mallea- 
bility of the system ; no less than nine out of twelve sharers 
having alternative shares, while four may be residuaries 
instead of sharers, two may be residuaries as well as sharers, 
seven are liable to exclusion, ten may gain something by the 
“ return,” and all may lose something by the ” increase.” 
Thus it is often found, in the combinations which occur 
in practice, that a considerable number of individuals or 
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sets may succeed, while in similar combinations in our 
own country the whole would go to on6 such individual 
or set. Some instances of this difference have been shown 
by examples, and most of the practical instances of 
Mohammedan inheritance would serve to illustrate it more 
or less. By this comparatively wide distribution the 
number of individuals deriving immediate advantage is 
increased, and the community is indirectly benefited by 
the diminution of the number of persons thrown upon 
it for support. It will, perhaps, be urged as an objection 
that the Mohammedan division of property is too liberal. 
If it be so (which I doubt very much) it may at least be 
answered without hesitation that our own is too restricted. 
On this part of the subject, therefore, without maintaining 
that the machinery of sharers and residuaries, intelligent 
and exquisitely adjusted as it is, ought to be imposed in its 
entirety on our own or any other country, I feel convinced 
that the welding of many portions of it into our own family 
system would be of public and private advantage, and that 
the whole, perfect and unaltered as it left the hands of the 
masters, is calculated to afford to our seminaries a new and 
unique field of study of very special beauty and importance. 

In putting together the above remarks, which I venture 
to press especially on the attention of those (and they are 
not few) who think the Family Laws of England susceptible 
of improvement, I have endeavoured to steer clear of two 
opposite dangers. My Scylla has been the fear of writing 
too strongly in favour of a remarkable and hitherto much 
neglected system, myCharybdis,the risk of appearing to play 
the r61e of an apologist where no apology can possibly be 
required. On the one hand I feared to scare away those who 
would rather face a charge of cavalry than a man with a 
‘‘ craze,” on the other, I was loth to seem to ask favour for 
a subject which is abundantly capable of standing oi\ its 
own merits. I trust that I have succeeded in avoiding both 
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of these extremes. I must admit that I dreaded the latter 
less than the fonher, for one who is thoroughly convinced 
of the excellence of his theme is not in very serious danger 
of writing about it in too humble a tone. There was more 
risk, I felt, that I might appear to claim for it such 
admiration as perfection alone should command, forgetting 
that it is not in the nature of human work to be entirely free 
from fault or blemish. To avoid this error I have made it 
my duty to seek and point out, side by side with the merits 
of the system, anything that might seem to savour of 
harshness or inequality ; and I believe that, although much 
addicted to contemplate the Mohammadan law in its most 
favourable aspects, I shall be found to have dealt with it 
impartially. While, however, I have been thus anxious not 
to be, or even to appear, fautor inepte^ I have borne in mind 
my preliminary thesis, that the Family Laws of Islam maybe 
studied and imitated with advantage in our own country, 
and I trust that, whatever faults of detail I may have 
unconsciously committed, I shall be deemed to have proved 
my case. 


Almaric Rumsey. 
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A CASE has lately been decided by the Landgericht, or 
Superior Court of the Grand Duchy of Baden, which 
presents several features of International interest, and 
especially concerns the numerous class of British subjects 
who may, without prejudice to their animus revertendiy be 
described as living abroad. 

In i860, X., an Englishman, married a German lady in 
Germany. The marriage was duly solemnized at the 
British Embassy. The lady was neither possessed of nor 
inherited any property, and no settlement was made either 
before or after the marriage. In 1865, X. purchased a 
freehold at Y., within the Grand Duchy of Baden, and 
commenced to build a house on it. The purchase was 
registered at the official Registry of Titles, an excellent 
German institution, which registers the sale of all realty ; 
thus the Municipality become in practice the keepers of 
every one’s title to land, and thereby imperfect titles are 
entirely obviated. However, this system has its drawbacks, 
as will be noticed presently. In 1876 the wife of X. died, 
leaving several children issue of the marriage. The authori- 
ties of the Grand Duchy regarded X. and his family as 
aliens, and therefore on the death of the wife took no 
steps to assure themselves concerning his property, or 
concerning the tutelage of the children. No question of 
domicile was raised ; we may, therefore, assume for all 
purposes, that X. was merely a sojourner, or temporary 
dweller, in the Grand - Duchy. X. subsequently married 
again. 

In 1880 X. sought to raise some money by mortgage on 
his freehold, but found that he could not do so on 
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account of the following entry having been made, by 
the Pfandrichter,* or Registrar, in the Register of Titles, 
viz. : — 

“ Since the purchase^ of the land to be mortgaged, the first 
wife of the (would be) mortgagor has died, leaving children who 
are minors. The Registrar does not know what property, 
priority and mortgage-rights the minors may have, according to 
the laws of their own country. Therefore, the mortgage can only 
be effected subject to the rights and claims of the minors. 
The Registrar therefore refuses to be responsible to the mort- 
gagee;’* 

Thereupon X. wrote to England, and having fortified 
himself by obtaining the written opinion of an Equity 
barrister, to the effect that the minors had no rights accord- 
ing to English law, complained to the Amtsgericht or judges 
of the Inferior Court. The Registrar who had raised the 
question, did not profess to know anything about the 
English law, but was uneasy under the influence of the 
unknown. He justified his views, however, by asserting 
that, as the case then stood, in the absence of a marriage 
settlement, and until the contrary should be proved either 
by English officials or by a decision of the Baden Courts, 
the minors were entitled to half the freehold. X., on the 
other hand, triumphantly produced the- counsel’s opinion, 
pointing out that it clearly supported what he had previously 
explained, and that the law was so obvious that the question 
would never have been raised in England. The Judges and 
the Registrar all looked at the opinion. They were horrified 
at its being without a seal. How could a man, who is not a 
Government official, dare to give an opinion ? It was 
monstrous I They became obdurate, and remained horrified 
at the idea of a private individual thinking himself compe- 
tent to give an opinion, which should in any way bind the 
very smallest German official. The complaint was dismissed, 
and X. was ordered to pay the costs ** as his complaint was 
groundless.” The Court, holding that the children of a 
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foreigner have no rights, by virtue of the Baden law, to 
the realty of their father situate in tfie Grand Duchy, 
observed that it was not authoritatively shown to the 
Court what were the children’s rights according to the law 
of their own country. 

From this decision X. appealed to the Landgericht, or 
superior Court, consisting of five Judges. These Judges 
eventually decided that according to the law of England 
the minors had no rights to the realty. Their decision 
(the latter portion of which suggests an idea hitherto 
unknown to English Jurisprudence) was conceived in the 
following terms : — 

“ The Landgericht decides that the following paragraphs are 
proved beyond a doubt, viz.: — The children of X. have not 
inherited any rights from their mother, who brought no property 
into the marriage. The mother had herself no claims on the 
property bought by the father during marriage, and consequently, 
as she had herself no claims, the children cannot deduce any 
claims through her. The law does not give the children any 
mortgage claims on their father’s property, and as such claims 
are not known to English law, minors are protected by trustees, 
or by the Court of Chancery.” 

The decision of the Superior Court of Baden, in the case 
before it, was substantially correct so far as the English law is 
concerned. But what if had not been so ? X. would in such 
case have been unable to mortgage his property, and with 
the adverse note against it in the Registrar’s books, would 
have been unable to sell it. It will be noticed that the 
main difficulty that X. was under, all through this tedious 
transaction, was the difficulty of producing to the German 
authorities an authoritative declaration of some English 
official, capable of pronouncing on the question of law. 
The opinion of a mere conveyancing counsel was scouted 
as being unofficial ; the British Charge d’Affaires stated that 
he was unable to make an official declaration of what 
was the English law; and an English County Court Judge, 
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on the request being made to him, very properly declined 
to do so.* 

This difficulty was some years ago recognised by our 
Legislature. The Act 24&25 Viet., c. ii, passed in i 86 i, 
for the better ascertainment of the law of any foreign 
country or State, with the Government of which Her 
Majesty may be pleased to enter into a Convention, enacts 
(section three) as follows : — 

“ If in any action depending in any Court of a foreign country 
or State with whose Government Her Majesty shall have entered 
into a convention as above set forth, for the purpose 

of mutually ascertaining the law,) such Court shall deem it 
expedient to ascertain the law applicable to the facts of the 
case as administered in any part of Her Majesty’s dominions, 
and if the foreign Court in which such action may depend shall 
remit to the Court in Her Majesty’s dominions whose opinion is 
desired, a case setting forth the facts and the questions of law 
arising out of the same, on which they desire to have the opinion 
of a Court within Her Majesty’s dominions, it shall be competent 
to any of the parties to the action to present a petition to such last- 
mentioned Court, whose opinion is to be obtained, praying such 
Court to hear parlies or their counsel, and to pronounce their 
opinion theicoii in terms of this Act, or to pronounce their 
opinion without hearing parties or counsel ; and the Court 
to which such petition shall be presented shall consider 
the same, and if they think fit, shall appoint an early 
day for hearing parties or their counsel on such case, and 
shall pronounce their opinion upon the questions of law as 
administered by them which arc submitted to them by the 
foreign Court ; and in order to their pronouncing such opinion 
they shall be entitled to take such further procedure thereupon 
as to them shall seem proper, and upon such opinion being pro- 
nounced a copy thereof, certified by an officer of such Court, shalf 
be given to each of the parties to the action by whom the same 
shall be required.*’ 

It is much to be regretted that no Convention has up to 
the present date been entered into by this country with any 

* X. produced a copy of Blackstone to the Laxidgericht, and the author of 
the present article having been consulted, offered some suggestions, which in 
the end prevailed. 



EVIDENCE OF FOREIGN LAWS. 


273 


foreign Government ; and this useful Act of Parliament 
therefore remains, like so many other 'statutes, a dead 
letter. It is almost incredible that at the present day, with 
the boundless facilities for foreign travel at command, 
and the vast network of commercial transactions of our 
mercantile community rendering more and more frequent 
the occasions when our Courts of Justice are called upon 
to seek for an accurate knowledge of foreign laws, this 
most valuable and indeed necessary Act should be permitted 
to remain inoperative. 

Why is this state of things suffered at all, and how much 
longer is it to be allowed to last ? 

^ In the absence of any International convention or agree- 
ment, it becomes necessary to consider what evidence of 
the law of a foreign State is sufficient in order that it should 
be received. In this country, the rule appears to have been 
more lax in the Courts governed by the civil law than in 
the common law Courts, and even the latter did not 
always concur. A copy of the foreign law if proved to be such, 
is sufficient to prove the existence of the bare law, although 
a professional witness may be required to interpret it. 

Of late years the oral evidence of an expert a 

witness who in the opinion of the Court is competent to 
prove a foreign law, from having had peculiar means of 
becoming acquainted with it) has been held admissible, 
without the production of a copy of the foreign law. 

In 1802, Lord Stowell accepted as evidence extracts from 
the Council of Trent, referred to by advocates practising at 
the Hague, and copied into their opinions, on the ground 
that the extracts were authenticated, and that there was 
every reason to believe that such ordinances were, at the 
time in question, valid and in force. {Middleton v. Janvlrin, 
2 Hagg. Consist. R., 437O 

In 1803, in an action in the King’s Bench, an opinion was 
read showing the proper interpretation of a particular 

^9 
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Russian law ; this opipion was signed by the three piesldsn]^ 
judges of the Custom House Court of St. Petersburghi ttild 
was sealed with the seal of that Court. But the Court <iid not 
find it necessary to decide' the case on the question.govemed 
by the opinion, and declined to say whether it was 
admissible or not. {Bohtlingk v. Inglis, 3 East, 381.) 

In 1806, in the proceedings before the Court of ‘King’s 
Bench at Westminster, against Thomas Picton, Governor 
and Commander-in-Chief of Trinidad, on an indictment for 
causing torture to be inflicted on a free Mulatto woman. 
Lord Ellenborough is reported to have said, “ to prove the 
written law of any nation, a copy of that law should be 
produced. If I were sitting at Guildhall, and proof of 
foreign commercial regulations were necessary, I should 
require an authenticated copy of those regulations. . . . 
The text-wi‘iters furnish us with their statement of the law, 
and that would certainly be good evidence upon the same 
piinciple which renders histoiies admissible. There is a 
case in which the history of the Tuikish Empire by Cantemir 
was received by the House of Lords, and received after 
some discussion ; I sha^ therefore receive any book that 
purports to be a histoiy of the common law of Spain.” 
{Re PictoH, 30 How. State Tiials, 491.) 

In 1812, it being stated to the same learned judge that at 
Surinam all agreements must be stamped to be of any 
validity, and that there was a written law of the colony to 
that effect, he thought it quite possible that the colonial 
law might not be without some exceptions, like our own 
Stamp Act, and required an auihenticated copy of the law to 
be produced. {Clegg v. Levy, 3 Camp., 166.) 

In 1815, Chief Justice Gibbs, sitting at the Guildhall, held 
that foreign laws, not written, are to be proved by the parol 
examination of witnesses of competent skill, but that where 
they are in writing, a copy, properly authenticated, must be 
produced. {Millar v. Heinrich, 4 Camp., 155.) 
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ibctiou in the Common Pleas to be set forth in a spqpial 
caae^ and to contain any opinions of French advocates which 
had been taken on either side up to that period* {Trintbey y, 
Viguier, i Bing. N.C., 153.) 

In the Sussex Peerage Case {1844), it was objected that 
the late Cardinal Wiseman, then Dr. Wiseman, holding the 
office of co-adjutor to a Vicar Apostolic in this country, was 
not admissible as a witness to prove the Canon Law -with 
respect, to marriage administered by Ecclesiastical Courts 
in Rome ; for it was necessary that he should have some 
peculiarmeansofknowledge, as for instance from his office. 
But the Committee of the House of Lords determined that 
he did come within the dcsciiption of a peison peritus, virtuie 
officii^ for he was engaged in the performance of responsible 
public duties, and in order to discharge them properly, was 
bound to make himself acquainted with the subject of the 
law of marriage, (ii Cl. & Fin., 133.) 

In 1845, the Court of Queen’s Bench permitted a French 
Advocate, practising at Strasburg, to give evidence that the 
feudal law had been put an end t<^jn Alsace de facto by the 
French Revolution in 17S9, and de jure by tlic Treaty of 
Luneville in 1801 ; and upon the said Advocate being asked 
whether there was not a deciee to that effect, he added that 
there was such a decree of the National As.scmbly of the 
4th of August, 1789, and that he had learned this in the 
course of his legal studies, it being part of the history of the 
law which he learned while studying for the Bar. It was 
objected that this evidence was inadmissible, on the ground 
that it was not offered as secondary evidence admissible on 
account of any difficulty in procuring primary evidence, but 
as the primary evidence itself, and that it was as if the 
original decree were shown to be in Court, and yet oral 
evidence were offered. The evidence was, however, held 
admissible by Lord Chief Justice Denman and Justices 
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Williams and Coleridge, on the ground that the opinions of 
persons of science must be received as to the facts of their 
science, and that this rule applies to the evidence of legal 
men, and is not confined to the unwritten law, but extends 
also to the written laws which such men are bound to know. 
Properly speaking, the nature of such evidence is not to set 
forth the contents of the written law, but its effects and the 
state of law resulting from it. The mere contents, indeed, 
might often mislead persons not familiar with the particular 
system of law; but the witness in such cases is called 
upon to state what law results from the instrument referred 
to. This rule does not apply to the case of a Treaty, for no 
class of persons are so peculiarly conversant with the 
subject matter as to invest it with the character of a 
science. {Baron de Bode's case, 8 Q.B., 208.) 

In 1849 the Court of Common Pleas admitted a native of 
Belgium to give evidence of the law of Belgium with respect 
to bills and notes. He had formerly carried on the busi- 
ness of a merchant and commission agent in stocks and 
bills of exchange at Brussels, but was then an hotel 
keeper in London. He stated that he was well acquainted 
with the Belgian law on the above subject. The Superior 
Court, consisting of Justices Maule, Cresswell, Williams, 
and Talfourd confirmed the admissibility of this evidence, 
on the ground that he was a person having special 
and peculiar means of knowledge of the law of Belgium 
with regard to bills and notes, one whose business it was to 
attend to and make himself acquainted with the subject, 
and that inasmuch as he had been carrying on a business 
which made it his interest to take cognisance of the foreign 
law, he fell within the description of an expert. Applying 
common sense to the matter, why should not persons who 
may be reasonably supposed to be acquainted with a 
subject, though they have not filled any official appointment 
such as judge or advocate, be deemed competent to speak 
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upon it? Persons who have practised as physicians are 
frequently examined, and no inquiry is* ever made as to 
whether or not they have a regular diploma. All persons 
who practice a business or profession which requires them 
to possess a certain knowledge of the matter in hand are 
experts so far as expertness is required. Foreign law is a 
matter of fact ; any person who can satisfy the Court that he 
has had the means of knowing it is an admissible witness to 
prove it. (Vander Donckt v. TItellusson, 8 C.B., 826.) But in 
1850, in the case of Bristow v. Scqueville (5 Exch., 275), 
Baron Alderson, sitting at Nisi Prius, doubted whether 
the law of Prussia was sufficiently proved by a witness 
who stated that he was a jurisconsult and adviser to 
the Russian consul in England, that he knew the Code 
Napoleon was in force at Cologne, and that by that 
Code certain receipts would be inadmissible in foreign 
courts, because unstamped ; the witness also stated that 
he had studied law at the University of Leipzig, and from 
his studies there was able to speak as to the Code Napoleon 
being the law of Cologne. On a motion for a hew trial, 
Chief Baron Pollock, and Barons Platt, Alderson and Rolfe, 
threw doubts on the relevancy of such evidence ; the rule, 
however, was refused on another giouiid. This case 
is to be distinguished fiom the two last foregoing 
cases, in this, that the Court doubted the competency 
of the individual, but it does not shake the now generally 
received opinion, that the oral evidence of a trust- 
worthy expert is always admissible to prove a foreign 
law. 

In 1862, a certificate of the Ambassador from the King 
of Hanover, under the seal of the Legation, declaring the 
Hanoverian law on a question concerning testaments; was 
admitted in the Probate Court {Re Klingemanny 32 L.J. 
(N.S.), P.M.A., 16), and in an earlier case in the Ecclesiastical 
Court, the certificate of the French Consul General was 
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deemed sufficient evidence of the law of France. {Re Domoy, 
3 Hagg. Eccl., 767.) 

The Courts of the United States generally require 
authenticated copies of foreign laws to be produced when 
they can be procured. Foreign unwritten laws and customs 
are proved by parol evidence, and when such evidence is 
objected to on the ground that the law in questimi is a written 
law, the party objecting must show the fact (15 Serg. & R., 
87). Proof of such unwritten laws is usually made by the 
testimony of witnesses learned in the law, and competent 
to state it correctly on oath (2 Cranch, 237 ; 15 Serg. & R., 
84). By the Constitution of the United States (Art. 4, s. i.) 
“ full faith and credit shall be given in each State to the 
public Acts of every other State ” of the Union ; and these 
Acts are aathcnticatcd by having the seal of the respective 
State affixed thereto. 

The public seal of a foreign sovereign, or foreign State, 
affixed to a writing purporting to be a written law or 
edict, is of itself the highest evidence ; although further 
proof of the seal of a foreign court is required. Courts of 
Admiralty, however, are Courts under the Law of Nations, 
and their seals are always admitted without further 
evidence. 

The reported cases which we have considered in the 
earlier part of this article, form a curious exception to the 
rule of law, that witnesses are to inform the tribunals of 
facts, and not of their opinions. But cessante ratione legis 
cessat ipsa lex. When circumstances rebut the presumption 
that a tribunal is as capable of forming a judgment on 
the facts as a witness, the rule gives way, and competent 
witnesses are permitted to give their opinions in evidence 
on questions of science, skill, trade, and the like, as well as 
on questions of Foreign Law. 


Sherston Baker. 
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III.— SUZERAINTY: MEDIAEVAL AND MODERN. 

INVENTS which have taken place within the last year 
bearing directly or indirectly on the international 
relations between most of the leading European Powers and 
countries so widely distinct in race, civilization, and laws as 
the Transvaal in South Africa, Tunis and Egypt in Noith 
Africa, Tonquin in Assam, and Borneo . in Malaysia, have 
rendered the subject of Suzerain and Vassal States of 
considerable interest not to those nations alone, but to' the 
world in general. 

Notwithstanding the importance of the subject, it appears 
to have been treated only in a superficial manner by the 
writers on International Law ; it is proposed, therefore, as 
far as the limits of space will allow, to discuss the meaning of 
the words Suzerain and Vassal as applied to States and as 
defining their relative positions, the one to the other and each 
to the world in general. In other words : to determine 
what are the rights and duties of a Suzerain Power and 
its Vassal State ? 

That a considerable difference of opinion exists in the 
minds of eminent Statesmen and Lawyers as to the 
meaning of suzerainty has latterly become only too 
apparent. In the discussion in the House of Lords that 
immediately followed the announcement of the terms of 
the Convention for the settlement of the Transvaal terri- 
tory, the present Lord Chancellor, Lord Selborne^ is 
reported to have said that “ Suzerainty means that the 
“ Suzerain is lord paramount of the people who are subject 
‘‘to it. . . . The control of foreign and Frontier rela- 

“ tions essentially distinguishes a paramount Powej. No 
“ war can be made upon adjoining Native tribes, no treaty 
“ can be made with (foreign) Powers except by the authority 
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of (the suzerain) country. . . inferring that the vassal 
State had full control over its internal affairs, but over those 
alone. The Earl of Kimberley alsot intimated that the 
word expressed the assignment to the Vassal State 
of ‘‘independent powfer as regards its internal Govern- 
“ment,** and that that alone was to be exercised by 
it. The late Lord Chancellor, Earl Cairns, on the other 
hand, after quoting Sir Evelyn Wood’s definition of the 
word Suzerainty, “ That the country is to have entire self- 
“ government as regards its own interior affairs ; but that it 
“ cannot take action against or with an outside Power 
“ without permission of the Suzerain,” expressed his opinion 
that the reservation of the foreign relations did not express 
the real meaning of the word, for if it were so, the Sovereign 
of Great Britain would be Suzerain of Afghanistan according 
to the arrangement with Abdurrahman.J The Marquis 
of Salisbury at the same time stated that suzerainty did 
not preclude interference in internal affairs.§ Where the 
opinions of men, each so fully entitled either from 
their recognized knowledge of law or from their admitted 
political experience, to enunciate them authoritatively, 
are so widely divergent, it is evident that the subject 
is at least worthy of a careful investigation. 

In the discussion arising out of the deliberation on the 
same subject in the House of Commons a few days before, 
it was laid down by the Prime Minister, Mr. Gladstone, that 
suzerainty though quite distinct from sovereignty had 
marked relations to it.|| If by this is meant that a suzerain 
Power is so far distinct from a sovereign Power that it 
cannot have all the rights of sovereignty in respect to its 
vassal State, or on the contrary has such marked relations 

u 

* Hansard's Parliamentary Debates, Vol. 260, p. 309 (March 3i8t, x88i}. 

t Ibidjusp. 289. 

j Ibid, p. 269. 

§ Ibid, p. 317. 

II Hansard's Parliamentary Debates, Vol. 259, p. x66o. (March 22nd, iS8x.) 



SU^RAINTY : MEDIiEVAL AND MODERN. 281 

to sovereignty that the vassal State cannot possess any 
sovereign rights, or again that the distinction and relation- 
ship are such that each must have some, neither can have 
all, the rights of a sovereign State, it will be submitted that 
it is an incorrect definition ; if, on the other hand, what is, 
meant is only that a suzerain Power can have some or all 
such rights, the statement may be allowed to be a correct, 
though by reason of its incompleteness it is not a par- 
ticularly satisfactory explanation. 

If the cases of only a few of the States which are or have 
recently been subject to suzerainty be considered, such as, 
for instance, the Transvaal to Great Britain, Roumania* 
or Greecet to the Ottoman Porte, it will be at once 
apparent that the rights of vassal States and consequently 
the reciprocal dutiesj are not in all instances identi- 
cal, but that they are capable of at least some modification 
by agreement or otherwise. From this it is apparent that 
an absolute answer cannot be given to the question in the 
form put. It is proposed, therefore, to consider the rights 
consequent upon the status of suzerainty and vassalage 
where or in so far as they are not modified by any special 
terms, and then to discuss to what extent they can be varied 
without the vassal State being on the one hand entirely 
merged in its suzerain Power or on the other becoming 
itself free and independent of all control at its hands. 
It may be assumed that the rights (irrespective of certain 
conditions specially engendered by the particular mutual 
relationship) possessed by the Suzerain and the Vassal, one 

* Before the Treaty of Berlin, which describes Roumania and Servia as 
autrefois vassales of the Porte, 
t Before 1830. 

t Twiss, Internationa] Law, Peace, sec. 15. Heffter, Le Droit Internafional 
Public, (traduit par Dr. Bergson,) sec. 22, iii. Dans la vie civile tout droit 
suppose la notion correlative d*un devoir. Ce qui est philosophiquement vrai 
pour les indivus Pest aussi pour les nations, ces grandes agglomerations 
sociales. — Calvo, Le Droit International, sec. 346. 
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or the other, or both in some proportion, as the case may 
be, are the rights which, if exercised by a single sovereign 
State, are called the Rights of sovereignty. By these 
rights is meant ^all the rights which a sovereignty 
possesses, not those alone which can only be exercised by a 
Sovereign power. Now these Rights of sovereignty are 
fairly agreed upon by the authorities on International Law, 
though their classification of them may somewhat vary ; if 
then it can be determined in the particular case, which State, 
the suzerain, or the vassal, exercises them, or in what pro- 
portion each exercises them, the more difficult part of the 
question under consideration will be answered. 

The distinguishing attributes of sovereignty may be said 
io be Independence* or Freedom, and Equality ; + and, 
consequent on the possession of these fundamental 
attributes, sovereign States may be said to be privileged 
to exercise certain rights which may be divided into 
two classes, internal, sometimes termed constitutional, 
and external, or international, rights. 

The internal rights are the right to determine and organise 
the Constitution ; { the right to maintain order, sometimes 
called the right of police ;§ the right of property or domain, 

Vattel, Law of Nations Prelim., secs. 15 and 21. Kluber, Droit des Gens 
Moderne de TEurope, traduit par M. Ott, ch. 1 ., secs. 2i, 37,45. Twiss, Law of 
Nations, Peace, sec. g. Woolsey, International Law, sec. 37. Heffter, Le Droit 
International Public, sec. 26. Phtllimore, International Law, vol. I., art. cxliv. 
Theodore Regies Internationales et Diplomatic de la Mer, ch. III., 

p. 56. Bluntschli, Das Moderne Volkerrecht, art. 64. Manning, Law of 
Nations, p. 92. Halleck, International Law, I., ch. iv., sec. z. Calvo, sec. 104, 
and others. 

t Vattel, Prelim., secs. 18 and 21. Lib. ii., sec. 36. Kluber, sec. 89, 
Woolsey, secs. 37, 51. Twiss, sec. 12. Heffter, sec. 27. Phillimore, vol. I., 
art. cxliv. Th. Ortolan, ch. III., p. 57. Bluntschli, art. 81. Halleck, I., ch. v., 
sec. z. Calvo, secs. 296-343, and others. 

t Vattel I., secs. 31-33. Kluber, ch. I., sec. 22. Bluntschli, art. 68. Philli- 
more, vol. L, arts, cxlv., cxlviii. Manningi p. 93. Halleck, II., ch. iv., sec. 2. 
Calvo, sec. 105, &c. 

§ Vattel I., sec. 174. 
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SO far, at all events, as it relates to the possession of terri- 
tory (jura possessionis) ;* the right of legislation ;t of plenary 
and criminal jurisdiction,!; in which may be included the 
right of remission and pardon ; ^ the right of appointing 
magistrates ;|| of coining money; levying taxes ; regulating 
ranks, and such like. 

The international rights are the rights of legation or 
embassy ;1T the right to negotiate and conclude treaties and 
alliances ;** the right of war, neutrality, and peace ;tt and 
the right of domain — that is, of acquiring (jus possidendi), 
and alienating property ; §§ all the rights, in fact, which 
concern relations with other States. 

As already pointed out, vassal States are not all alike 
entitled to the same rights and subject to the same duties ; 
it is proposed therefore to divide them into two classes, 
which it will appear is a natural and not a mere arbitrary 
division, namely, those subject to vassalage not modified by 

• Vattel Im sec. 203. Twiss, sec. 139. HefFter, sec. 29. Phillimore, Vol. I., 
arts, cxlv., cl., &c. Manning, p. 93. Calvo, Livre IV. 

t Loyseau, Trait€ des Seigneuries III., 4. Real, La Science du Gouverne- 
ment, IV., p. 121. Twiss, sec. 150. Bluntschli, art. 68. Halleck, I., ch. iv., 
sec. 14. Calvo, sec. 734. Loyseau, indeed, considers that the right to make 
laws comprehends ** tous les autres cas de souverainet^,^’ III., 9. 

X Loyseau, III., 4, 28. Rdal, IV., p. 121. Twiss, sec. 150. Phillimore, 
vol. I., art. cccxvii, Mannipg, p. 93. Halleck, L, ch. iv., sec. 15. Calvo, 
IL, 227. 

§ Loyseau, III., 4. Vattel, I., sec. 173. 

II “ Qui sont les loys vives et parlantes.” Loyseau, III., 17. 

^ De Wicquefort, The Embassador and his Functions, Digby*s translation, 
p. 6. Bynkershoek, Qusostionum Juris Publici, lib. IL, c. 3. Vattel, II. , 
sec. 154; IV., sec. 57. Twiss, sec. 184. Bluntschli, art. 68. Phillimore, 
vol. II. , art. cxv., cxvi. Halleck, L, ch. viii., sec. x. Calvo, sec. 400. 

*• Vattel, IL, sec. 154. Kliiber, secs. 36, 141-230. Phillimore, vol. I., 
art. cxlvii. ; vol. IL, xliv. Halleck, I., ch. viii., sec. i, &c. Calvo, sec. 680. 

ft 'Loyseau, III., 4, 25, 27. Rdal, IV>, 121. Vattel, III., sec. 4. Kliiber, 
secs. 36, 231-329. Twiss, Law of Nations, War, secs. 1-3. Creasy, First 
Platform of International Law, p. 95. 

§§ Vattel, I., sec. 203. Kluber, secs Z23-Z40. Twiss, sec. 105, &c. Phillimore, 
vol. I., arts, cxlv., ccxxii., &c. Manning, p. 93. Calvo, Tome I., Livre IV. 
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express terms, — to borrow a phrase from Hertius,* nude 
vassalage — and those subject to a more onerous vas- 
salage, and to show the relations which each of these classes 
of vassalages and their suzerainties bear to sovereignty. 
First of all, then, can*a State subject to nude vassalage be 
and is it entitled to all the rights of sovereignty — in other 
words, can it be and is it a purely sovereign State ? 

Grotiust writing “ de nexu feudali,’* says the obligation 
“ nec regi aut populo jus demit summi imperii.** 

De Wicquefortt refers to some princes who “ possess 
** their fiefs in full Sovereignty,’* and who are “ Sovereigns 
“ in effect,” and he quotes with approbation an answer of 
Hugh de Lionne to Pope Urban III., in which he referred 
to “vassals who by virtue of their first investiture received 
their fiefs with all the rights of Sovereignty. ”§ 

Vattelli speaks of sovereignties being given in fee and 
sovereigns voluntarily rendering themselves feudatories of 
others, limiting the circumstances in which sovereignty 
continues to exist in these words : “ When the homage leaves 
“ independency and sovereign authority in the adminis- 
“ tration of the State, and only means certain duties to the 
“ lord of the fee, or even a mere honorary acknowledg- 
“ ment, it does not prevent the State or the feudatory 
“ prince being strictly sovereign.” 

KliiberU says the simple relations of fiefs held of a foreign 
government, “ ne pr^judicient point d. sa Souverainet6. ” 
Halleck ** considers that States subject to feudal 
‘‘ dependence or Vassalage are still considered as sovereign 
“ unless their Sovereignty is destroyed by their relation 
“ to other States.” 

Heffter writes “ Une puissance ayant donn6 une 
“ Sbuverainetd en fief,” homage “ ne porte aucun 

* DeSpecialibus Rom. Germanic! Imperii Rebus Publicis, II., sec. 33, not e xo. 
t Lib. L. ch. 3 ; XXIII., 2. 
i P. 16. § P. 25. 

f Sec. 22. •* Ch. III., sec. 7. 


II 1 ., sec. 8. 
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** prejudice aux droits territoriaux du yassals ni i ses 

rapports avec les souverains strangers andWheatont 
quotes this passage with approval. 

Creasyt is of opinion that “ a State may profess feudal 
“ Vassalage to a foreigner ** and yet not be “ out of the pale 

of International Law.” 

Phillimore considers that States that stand in a feudal 
“ relation towards other States are nevertheless sometimes 
** considered as independent sovereignties.”^ 

Calvoli also says “ La Souverainet6 d*un £tat dans 
“ ses relations internationales n’est pas modifiie d’avantage 
“ . . . par une d^pendance feodale,” which he there 

describes as “nominale,” and which would appear to 
refer to what is here described as unmodified vassalage. 

BluntschliH grants something in the nature of sovereignty 
to a vassal State, but defining it as one of which the 
sovereignty is derived from that of another State, he appears 
to deduce therefrom that it must therefore be subordinate 
and its independence restrained on the ground of inter- 
national right. This general statement would, having 
regard to the attributes of sovereignty. Independence, and 
Equality, apparently mean that a vassal State’ could not be 
sovereign. If, however, the opinion of one recognised as so 
able an international lawyer may be criticised, it may be 
suggested that though his definition may be correct his 
deduction does not necessarily follow. It can hardly be 
maintained, for instance, that England when held by 
King John as a fief of the Roman See** was, from an 

* Sec. 22, iii. 

t Commentaire sur les 41 ^ments du Droit International, Part I., ch. ii., iv. 

X First Platform of Int. Law, p. 95. 

§ Vol. I., art. xcviii. || Sec. 43. f Art. 76. 

^ Bodin, in his Les Six Livres de la Republique, Livre Premier, ch. IX., p.' 165, 
asserts that he had seen the Bull of Pope Innocent III. constituting England 
and Ireland fiefs of the Papal See, and that by the terms therein laid down they 
were held in faith and homage at the charge of paying a tax and rent, annual 
and perpetual, a thousand marks sterling oh St. MichaePs Day, besides the 
St. Peter's Pence. 
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international point of view, subordinate and dependent, and 
not a Power exercising full sovereign rights, at all events 
in its relations with all Powers other than the Papal See, 
although in this instance the sovereignty was certainly 
regranted by the suzerain Power.* 

A class of writers has hitherto intentionally not been 
quoted on this point ; those of French nationality, who, 
dating from the sixteenth to the eighteenth centuries, write 
not so much on general International Law as on the science 
of government, and particularly treat of the feudal system 
of tenure. These writers, perhaps, might not be considered 
of so much authority if it were not that feudalism was of 
distinctly Frank growth, t and specially flourished among 
the Frank nations, and therefore, as suzerainty originated 
from the system of feudal tenure, J greater importance may 
fairly be attached to the opinions of these French writers 
on this subject than might otherwise be their due. 

Bodin, in his Six Livres de la Republique,§ devotes to 
this question part of a chapter, |i under the heading “ Du 
“ Prince tributaire ou fcudataire & s’il est souverain.*' 
He seems to experience considerable difficulty in answering 
the question he therein raises, for, after saying, Celuy 
“ est Absoluement souverain, qui ne tient rien, apres 
“ Dieu, que de' I’espee. S’il tient d’autruy, il n’est 
plus souverain, '"11 he points out the difficulty in 
these words : “Si donques ceux qui tiennent en foy & 
“ hommage ne sont pas souuerains il n’y aura quasi point de 

* Immediately preceding the act of investiture John resigned his dominions 
into the hands of the Pope* * § s Legate and received them back from him to hold 
as a fief of the Church. Yattel 1 ., 154, cUmg Matthew Paris. 

t Stubbs, Const. History of England, Vol. I., p. 251. Hertius, De Feudis 
Obfatis, sec. 2, Rdal, IV., p. 140, says it was the Franks, when they established 
themselves in Gaul, who invented the usage of fiefs. 

X ** C’est Pdtablissement des Fiefe qui lui ’* (a la Suzerainetd) ** a donnd la 
naiasance parmi presque toutes lea Nations de I'Europe.*’ Rdal, IV., p. 139. 

§ Published in 1593. || Livre Premier, ch. IX. f Page 262. 
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** Prince Souuerain. Et si nous accordons que ceux qui tien- 
nenten foy &hommage . . . soyent souuerains, il faudra 
confesser par mesme suite de raisons que le vassal et 
** le seigneur, le maistre & le seruiteur sont ^gaux en 
“ grandeur, en puissance, en authority.” * But he never- 
theless comes to the conclusion that a feudatory rendering 
“ hommage simple ** (planum homintum), which will be shown 
to correspond to the state of a vassal Power subject to 
nude vassalage, is not absolutely sovereign, as he is homme 
d’autruy, c’est a dire serviteur.** t 

Loyseau, in his work on Seignories,t says : “ C’est une 
grande question, si le Prince feudataire peut estre 
“ souverain;**§ but he answers it by remarking that II 
** est bien vray, que la protection le tribut et la feudality 
“ rabaissent & diminuent le lustre de TEstat souverain, qui 
“ sans doute n’est pas si pur, si souverain & si maiestatif 
** (s’il faut ainsi dire) quand il est subiect i ces charges : 
** mais le Prince qui le possede ne laisse pourtant d’estre 
‘‘ souverain en effect,*’ |1 and he dissents from and points 
out the inconvenience of Bodin’s definition of an absolute 
sovereign, remarking that by his account almost all the 
kingdoms of the world are feudatories either of the Holy Sec 
or of the German Empire, and that it is against common 
sense to hold that these kingdoms are not sovcreign.1[ 
Real,'*^'*' again, asserts that “ La fcodalitc rabaissc 
‘‘ TEtat Souverain et entraine avec soi de la depcndance 
** dans certaines circonstances ; Mais le Prince vassal 
“ non lige peut exercer tous les actes de Souverainet^, 
“ sans que le Prince d qui il doit I’hommage puisse y mettre 
** obstacle ni par voie de ressort ni autrement, Thommage 
que ces sortes de vassaux sont obliges de rendre & la 

• Page 162. t Page 171. 

i Traits des Seigneuries, published in z6io. 

§ Ch. IL, 42. II Ch. II., 45. f Ch. IL, 46, 48. 

** La Science du Gouvemement, published in 1763. 
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** redevance qu’ils peuvent 6tre tenus de payer aux termes 
“ de la premiere investiture, diminuent la splendeur de la 
“ souverainet^, sans mettre d*obstacle k I’exercice de ces 
** droits dans toute leur plenitude.’”'* And, again, he asserts, 
** Les Souverains, pour fitre vassaux d’autres Souverains, 
“ ne cessent pas d’etre Souverains eux-m^mes. La 
“ f6odalit6 .... n’empeche point par elle-mfeme, 
‘‘ I’exercice des droits de ^la Souverainet6.”t 

It would seem, therefore, ^hat both the writers on General 
International Law, and those who have more particularly 
considered the subject of national seignory, are practically 
unanimous in affirming that vassal States can, and when 
subject only to nude vassalage, do, possess the rights of 
sovereignty. 

The authorities on this point have been quoted at some 
length for the reason that vassal States admittedly acknow- 
ledge the superiority of their Suzerains, and would appear 
therefore, to some extent, to lack the attributes of sove- 
reignty, Independence and Equality. How to reconcile this 
fact with the apparently contradictory conclusion just 
arrived at is no doubt difficult. 

Is it that the sovereignty referred to does not include the 
general rights both external and internal, but only the 
latter ? It can hardly be so, for the possession of these 
external rights is the especial criterion of sovereignty. 
Many States obviously not altogether sovereign possess full 
power of home government.t It would appear that what is 
meant is rather that States in a condition of nude vassal- 
age possess all the rights both external and internal of 
sovereignty in their relations both with foreign powers other 

• ,Vol. IV,, p. 132. t IV., p. 140. 

t As striking instances of the possession of marked rights of internal govern- 
ment not giving sovereign rights, the “ hereditary colonies of North America 
(Maryland and Pennsylvania) and the colonies of Rhode Island, Massachusetts, 
and Confaecticut, prior to the independence of the United States of America, 
may be instanced. The government of the former descended in hereditary 
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than their suzerain, and also in relation with that power, 
although as between the vassal and the suzerain they may 
be and in fact are restricted by certain conditions neces- 
sarily inherent to the status of vassalage, these condi- 
tions being of such a nature as not to be incompatible 
with any of the admitted general rights of sovereignty. 
If this is the correct interpretation of the apparent 
contradiction, the question as to the rights of a vassal State 
may be considered partly answered, but it stMl remains 
necessary to consider what the conditions so inherent to 
vassalage are. 

The comprehensive idea of the dependence of a State 
as vassal on another as suzerain is deriyed from, and 
analagous to, that of the feudal state of^ependence of 
an individual vassal on his loid, and the conditions 
attaching to the dependence may be considered as identical. 
Feudalism, as has been said before, is of distinctly Frank 
growth,^ and although there were somewhat similar systems 
in force previous to the general adoption of this feudalism, 
as, for example, the Roman Emphyteusis, t and the Englisli 
system of Dependence, none of them were connected in 
any way with it, and as they were all superseded by itX it 
is only necessary to consider for the purpose here lequisite 
this Frank system. This system depended on the connec- 
tion with the superior either by Commendation or by 

succebsion and of the latter by ftec election, without any contiol on the part of 
the home Government, yet all continued to form integral paits of the British 
Empire as completely as the other colonial possessions. See Lucas, Chaitets 
of Old English Colonies in America (1830), pp. 39, 49, 60, 88, 99 ; and Mr. 
Gladstone's answer to Earl Percy in the House of Commons, May 3th, 1881, 
Hansard, vol. 260, p. 1831. 

* Stubbs, L, 251. 

t Maine says “it seems impossible to doubt that this was the precedent 
“ copied by the barbarian monarchs who founded feudalibm a btatement at 
least open to question. See Austin^s Jurisprudence, -p. 880. 

t For instance, in England the system of Dependence gave way to that of ' 
Frank Feudality after the Conquest. 


20 
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Beneficium.* The former was the voluntary binding of a 
person to a lord, whether king or not, to be recompensed 
by the protection to be thenceforth afforded by the lord to 
his inferior, and was personal.t The latter was the volun- 
tary binding of a recipient of land to the lord, whether king 
or not, who granted it, in return for the gift of the land, 
and was equally recompensed by the duty of protection on 
the part of the lord to the vassal and his land so received 
by him4 

The former tie involved the obligation of fealty, the latter of 
homage,§ which may be considered as sometimes including 
fealty. II Homage therefore designates the engagements of 
vassalage consequent on the holding of land on feudal 
tenure. IT It was according to the French authors of three 
kinds:** ist, the Ordinary Homage, which bound the vassal 
to render to the suzerain fidelity {fiance, fiducia), 
to his final jurisdiction (ressort de la justice, jttsticia), and 
service in war {service, servitium), whether personal or 
by deputy, for a limited period ; 2nd, the Plain or Simple 
Homage, which involved only the obligation to be faithful 
and to render service in war by deputy ;tt 3rd, the Liege 
Homage, which was a strengthened form of ordinary 
homage, the service lasting as long as the war in which 
the lord was engaged endured, and being personal as will 

• Stubbs, I., 153, note i. t Stubbs I., 153, *52-3. J Ibid. 

§ Stubbs, III., 514, This accords with Rdal’s statement that “ Foi est 
“ relatif a la personne. . . . Hommage i la terre.”— IV„ p. 149. 

II Rdal, IV., 149, says " foi ’’ and “ hommage ” seem to present only one and 
the same idea. This is so in the more limited sense of homage ; there the 
terms become identical, the homage only necessitating the tfoligation of fealty, 
but it is not so in its more extended sense. 

^ This is the meaning which Rdal (IV., 149) also attaches to the term. 
••.Brussel, Nouvel Examen de I'usage gindral des Fiefe en France, pp, 95.120. 
Rdal, IV., pp. 150-152. 

tt Rdal omits the service in his first definition of plain homage, but it is 
evidently an accidental omission, as he expressly includes it later in the 
chapter, p. 159. 
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be seen by comparing the forms of oath given in Button,* * * § the 
oath taken to a liege lord .containing the words, “I 
will bear you faith of life and limb,*’ the oath to a 
lord not liege omitting the words, “of life and limb.*’ 
Besides these definite duties, homage, as the ceremony itself 
showed, inferred the rendering of respect or reverence. t 
From this it will be seen that the duties attaching to each 
description of homage were the obligation to be faithful, to 
render the lord some service in war and to hold him in 
respect, the special conditions of ordinary homage being 
resort to the jurisdiction of the lord, liege homage requiring 
in addition to this that the service should be personal. 

In the older English books only two species of homage 
are spoken of — the Homagium Fcodale^ which was in fact the 
plain or simple homage, and the Homaginm Ligenm.l 

If it be necessary to determine which of the three kinds 
of homage was the one due from a sovereign vassal, it will 
appear that it could only be the plain or simple homage, 
the homagium feodale. R^al, indeed, says§ that the simple 
homage is the kind rendered by those who, without being 
by the nature of their fiefs in any dependence on another 
prince, yet render homage for the purpose of obtaining 
protection. This is exactly the case of sovereign vassal 
States. 

It is clear that liege homage could riot be due. In the 
famous Calvin's Case,\\ a case argued in the time of James I., 
before all the judges of England, and reported by Lord 
Chief Justice Coke, it was laid down that “homagium 
“ ligeum is as much as ligeance,*’ and “ ligeance is a true 
“ and faithful obedience of the subject due to his sovereign.*’ 
R€al also says thel^ oath of liege homage is that which a 

• Lib. III., c. 4. They are given in Stubbs, ML, p. 515, n. 2. 

t Bracton, Lib. 11 . , c. xxxv. (2) and (8). Also Glanvill, Lib. IX., c. 4. 

t Calvin's Case, 7 Rep., 7. Stephen's Commentaries, II., 427. 

§ IV., 159. II 7 Rep., X. ^ IV., 158. 

20—2 
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subject owes to a sovereign, and the general usage of the 
word bears out the statement. It is, therefore, not appli- 
cable to a sovereign seignory. It is true the word liege 
appears in some of the forms of homage rendered by sove- 
reigns to other sovereigns, but this had reference to their 
obligations, not as sovereigns of their own kingdoms, but as 
holding also possessions unconnected with their kingdoms, 
as dukes, counts, &c. As, for example, the form of oath 
taken by Edward III. of England to Philip of Valois. 
‘‘ Le Roy d’Angleterre ayant les mains iointes entre les 
** mains du Roy de France, & celuy qui parlera pour le 
“ Roy de France dira au Roy d’Angleterre. Vous deuenez 
“ homme lige du Roy de France qui icy est, comme Due 
** de Guyenne et Pair de France Comte de Poitou et de 
Monstrucil ct luy promettez foy et loyaute porter: 
** dites Voire, et le Roy d’Angleterre dira Voire.” ♦ 

In taking this oath, Edward III. bound himself personally, 
not in his sovereign capacity as King of England, but in a 
subordinate capacity as Duke of Guienne, a part of the 
kingdom of Fiance, this homage being, in fact, identical with 
that rendered by the other Peers of France.t The same 
observations arc applicable to the vassalage of some of the 
Scottish Kings to England if, as appears most probable, the 
homage they rendered was liege. Malcolm IV. of Scotland 
did homage to Henry II. of England in 1157 and 1163 but 
it was for the county of Huntingdon,^ or “ for the lands of 
” Cumberland, Northumberland, and Huntington,” as 
Hollinshed says, under condition that it should in no 
“ maner wise prejudice the franchises and liberties of the 
“ Scottish kingdome.”,^ William the Lion, who succeeded 
Malcolm, took an oath of allegiance to Henry II., with- 

* Bodtn, Lib. I., ch. ix., 170. 
t Real, IV.. X59. 

X Hollinshed’s Chronicles, by Hooker, IIL. 69. Stubbs. I., 555. 

§ Stubbs. I.. 555. II History of Scotland, p. 185. 
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out any reservation, the charter containing the words 
** Wilhelmus Rex Scotiae devenit homo ligiiis domini Regis 
‘‘Angliae;*** but at that time Scotland was practically 
deprived of all title to sovereign rights, her chief castles 
being surrendered to Henry, and the Scottish bishops and 
barons compelled to take a direct oath of fealty to 
the English Crown.t Richard I. having freed Scotland 
from this bondage, J: homage was again done to the Kings 
of England, § but with the distinct protest that it was 
rendered for lands held in fief within therealmofEngland.il 
After 1291 the Scottish kingdom fell for a time entirely under 
the control of England, and her kings of the house of Baliol, 
sovereign in name alone, took as might be expected the liege 
oath without any reservation.U 

Again it would appear that ordinary homage could 
not be due. A characteristic of both liege and Ordinary 
homage was the obligation to resort to the jurisdiction 
of the lord, and this again could not attach to sovereign 
vassalages. This obligation appears, according to the 
French authorities, to be the distinguishing mark of certain 
inferior non-sovereign fiefs or seignorics. There is some 
danger of falling into an error in reading the earlier authors 
on this point owing to a confusion in the nomenclature 
under which they refer to the superior seignorics. Loyseaii 
is the origin of this danger, for he calls those scignories 
Suzerain which have superior power but yet acknowledge 
a supreme, that is, it is presumed, a sovereign oveilord- 
ship,^"^ of course incorrectly according to the present 
system of nomenclature, where the former is styled Vassal 

* Hollinshed, Chronicles III., pp. 95, 96. Scotland, p. 189. 

t Stubbs, I., 556. I A.I). 1189. 

§ To John in 1200. It was also rendered to Henry III. in 1251 and 
1257, Hollinshed, Chronicles III., pp. 245, 254, Ac. 

II Green, History of the English People, p. 182. Stubbs, I., p. 556. 

- ^ See Hollinshed, Chronicles III., pp. 290, 350, &c. Scotland, p. 208. 

•• Ch. II. and IV. 
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and the latter Suzerain. Thrs seignoiy, he defines as 
the ** dignite d’un Fief ayant Justice that is, therefore, 
not subject to resort to the jurisdiction of the superior 
lord. This definition is adopted by the later authors, 
and is affirmed as correct by Merlin in his Repertoire 
(Ic Jurisprudence. t Whether by this seignory with 

superior power is meant a sovereign vassal State or not is 
not quite clear-nrif it be so it is a direct assertion that 
such States possess unrestricted jurisdiction, and that 
ordinary homage was not due from them. If, as seems 
most probable, a non-sovereign vassal State be meant, the 
inference is to the same effect, the addition of sovereignty 
could not, of course, derogate in any way from the rights of 
the seignory, and if the superior seignory, non-sovereign 
were distinguished by being not subject to the jurisdiction 
of the supreme, or, as we should term it, the suzerain 
seignory, a superior sovereign seignory must a fortiori be 
also so distinguished, the sovereignty cannot add to, 
though it may diminish, the obligations of the seignory. 
Whether the form of simple homage was that adopted in 
the case of sovereign vassalages or not is, however, of 
little conse<|ucncc. It is sufficient to recognize that the 
special characteristics of the other two kinds of homage 
were from the nature of the seignories absent in the case of 
sovereign vassalages, and that their duties were therefore 
only fidelity, respect, and such service as one sovereign 
State can render to another. 

Many instances might be given in proof that these, and 
these alone, were in fact the conditions of tenure. A few 
only will be referred to. 

That service was a condition, even in the case of a 
sovereign vassal State, is shown by the case of the Papal 
See and its vassal State Naples : whenever the Popes 
declared war against anyone, the Kings of Naples were 

* IV., sec. 2 . t Title SuzerainetS. 
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in arms for the defence of the Papal Power.* That it 
is still considered a condition of vassalage generally, the 
recent instance of Egypt sending a military contingent to 
the assistance of Turkey in the last Turko-Russian war 
sufficiently demonstrates. 

Again, in proof of the non-liability of vassal States, whether 
sovereign or not, to the jurisdiction of the suzerain : Scot- 
land prior to 1291, although, as already pointed out, not 
subject to liege homage, was nevertheless in some sort 
vassal to the Crown of England ;t but except during the 
short period of complete subjection to the power of 
Henry II. there was no appeal from the Scottish Courts to 
the jurisdiction of the English suzerain. | Also, in the 
case of the King of Sardinia, when a vassal of the Holy Roman 
Empire, for the Dukedom of Savoy and his Piedmont and 
Montferrat possessions, from the judgments rendered in 
these States there was no appeal either to the Aulic 
Council or to the Chamber of Wetzlar.§ To come down 
to modern times, Egypt, the Barbary Regencies, Servia, 
Greece, Moldo-Wallachia, all have been, or are vassel, yet 
not subject to the jurisdiction of their suzerain, the Porte ; 
and, to instance the last-made vassal State, the TransvaaJ 
may be referred to — here the right of appeal to Her 
Majesty in Council has “entirely gone “ii since its erection 
into such State. 

Admitting the correctness of the deductions as to the 
rights and duties of vassal States drawn from the authori- 
ties, and the analogy of the tenure of feudal fiefs, and 
referring back to the definition of sovereign rights, it 
appears that without express conditions, vassal States, 
since they are considered to be de facto sovereign, possess 

* Bodin, I., ch. ix., p. 174. f Stubbs, I., p. 555 ; Green, p. 180, 

X Green, pp. x8i, 183. § Rdal, IV., 139. 

II Sir Henry James, Att.-Gen., in answer to Sir Henry Peek in the House 
of Commons, May '2nd, x88x.— Hansard*8 Debates, voU 260, P.J534. 
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in full all the rights consequent on the attributes of 
sovereignty,* with the simple restriction against the exercise 
of the same in any manner derogatory to the rendering of 
tlie fidelity, service, and respect due to their suzerains. 

It is clear that the exercise of Internal rights cannot in 
any way interfere with the proper rendering of these duties ; 
sovereign vassal States must therefore hold them as entirely 
as do other sovereign States. 

With respect to International rights, there may be cases 
in which the rights, though possessed, may be partially 
restrained, and it will be well, therefore, to consider shortly 
these cases. 

The condition of service can hardly affect the question, 
fidelity and respect may. 

The first right mentioned under the head of international 
rights is that of legation or embassy. There may be some 
doubt whether the respect due to the Suzerain is compatible 
with the representation of the vassal at the Court of the 
suzerain, or with the direct negociation between the two, 
but the balance of authority on the subject of the right of 
legation would seem to negative the doubt. 

Grotiiis admits the right of legation to those States which 
are joined by an unequal league, of which vassalage is 
an instance, t “cum sui juris esse non desinant.”t 

De Wicquefort,§ speaking of “ Princes who . . . possess 
“ their fiefs in full sovereignty. . . so as to owe only simple 
“ homage, notwithstanding it be accompanied with some 
“acknowledgments” adds, “yet that does not hinder ’em 
“ . . . from sending Embassadors everywhere, even to the 

' * That this is so the consideration of any one right peculiar to sovereignty 
flihews. To take one, the right of legation : Gentilis gives this right to those 
**qui pares sunt/* — De Legationibus, Liber Secundus, cap. Vll.-X. — Twiss, 
Peace, sec. 186, to those ** qui summi imperii sunt compotes inter se,** or to 
those **aui juris,** specifying thereby by paraphrases the two attributes— 
Equality and Independence. 

t Lib. 1 ., ch. iii., xxiii.*, 2. { Ibid. Lib. II., ch. xviii. ; IL, 2. § Page i6. 
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Lord of the fiefs/' and he instances the Duke of Parma 
and the Kings of Naples, before the Kings of Arragon had 
annexed the Two Sicilies, sending ambassadors to the 
Pope, 

Vattel* considers that vassals who are not subjects 
retain, if they have not expressly renounced, the right of 
sending ministers to their suzerains, and of receiving their 
ministers in turn. 

KlUbert only admits to the class of States in which he 
includes vassal States, a “capacit6 limit^e,** but this 
evidently goes too far, as it draws no distinction between 
the right with regard to the suzerain State, and with 
regard to other foreign States. 

Most of the other writers on International Law admit 
the jus legationis to be one of the rights of vassal States 
generally, but do not refer specially to it in connection with 
the suzerain ; this aspect of the question can, however, 
hardly have escaped their observation, and their admis- 
sion may be taken to extend to these relations. 

It may be presumed, that what has been said as to the 
right of legation will apply equally to the right of nego- 
ciation or of entering into treaty agreement.! This, as 
well as the former, depends chiefly, if not entirely, on 
the assumption of equality or independence, and if the 
vassal State is considered so far on a footing of equality 
with, or independence of, its suzerain that it can be 
represented directly at the Court of that power, so must 
it be for the same reason held to be entitled to enter into 
negociation and conclude treaties with it. 

Again, as to rights of war and alliance. The fidelity 
owed by the vassal may hinder the exercise of these 
rights in the case of the suzerain being one of the 

• IV.. sec. 58. t Sec. 141. 

• X Bluntachli expressly refers to and admits the right of the vassal to conclude 
treats with the merain. Art. 444. 
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parties to the war or the projected alliance. In the 
instance of war, the duty of fidelity would apparently forbid 
the vassal to take up arms against the suzerain, but as 
suzerainty gives no right of interference with the affairs of 
the vassal, but only to certain services, so an attempt to 
interfere with its freedom or other privileges may, it is 
presumed, be justly repelled by force. In such a case, 
it is not the vassal that first commits a breach of 
the fidelity it owes, but the suzerain that first commits 
a breach of its pledge to protect and defend its vassal ; 
this pledge being the duty of the suzerain, correlative* 
with that of the vassal to do him due service, the 
breach of obligation on the part of the suzerain 
must absolve the vassal from his duty. Where the 
suzerain is engaged in war with another power it would 
appear that the same obligation of fidelity would prevent 
the vassal combining with the enemy. Whether the duty 
of service would, on the other hand, always require him to 
take part in the war on the side of his suzerain will be 
presently considered. 

Similarly as to the right of forming alliances, the vassal 
may justly form an alliance defensive, or even offensive, 
with a third Power, but it must not be to the prejudice 
of the suzerain if offensive, and if defensive it must only be 
directed against the latter, and it could only in fact be sa 
if the suzerain were, as just pointed out, to break its 
pledge of protection by assailing the independence or other 
rights of the vassal. 

So far as to the rights of the vassal State derived from 
its rights of sovereignty. One other remains unconnected 
with, the rights of sovereignty, but which has incidentally 
been already fully commented on — that is, the right of 
protection. This was one of the most important condi- 
tions of every variety of feudal tenure; the lord pledged his 
* As to the mutuality of the obligation see Bracton II., xxxv. (a). 
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faith to protect and defend bis vassal in return for the 
pledge of the vassal to be faithful, and to render service.* 
In defining the rights of the State subject to nude va.ssal- 
age, the duties have been fully described with one exception. 
It has been shown that service was always due, but it has 
not been demonstrated to what extent. Can the suzerain 
claim assistance as due whenever he elects to declare war 
against, and for as long as he is at war with, another State ? 
or, is the assistance only to be rendered when the suzerain 
is in extremity ? 

That the assistance is to be always rendered when 
the suzerain is in extremity is clear by referring 
to the feudal principle : even the “ ordinary " 
vassal, whose service was limited usually to forty days, was 
not freed by such service, the duty of mutual protection 
would be neglected if in time of need, even after this limited 
time the vassal deserted his suzerain, and it is expressly 
laid down without any limitation that in such circumstances 

the aid should be continued.t That the assistance must be 

♦ 

rendered during the continuance of all wars which the 
suzerain may be waging can be in a similar manner inferred. 
As all vassals owed service, limited or unlimited, personal or 
by deputy, without reference to the danger to the suzerain, 
but merely to his need, the service must therefore have been 
due in every war waged by the suzerains, and vassal States 
should be equally liable, while, as has been shown in the case 
of Naples, the practice appears to bear out the principle. 
Also, whatever limit there may have been in the case of an 

* That the obtaining of protection was one of the chief objects of vassalage 
is shown by a curious case quoted by Rdal, on the authority of Albert d’Estras* 
bourg, of two nobles— Humbert, Dauphin of Auvergne, and Simon, Count of 
Savoye — becoming vassals, the one of the other, obviously solely for the purpose 
of mutual protection in case of need.— Hdal, IV., 163. 

t For example, Bodin I., ch. ix., z66, says : ** II n*est licite au vassal de 
** laisser son seigneur au besoin, * U vassal mtsmement celui qui est ligi 
** doit secours.** 
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Individual vassal there is no trace ‘of any limit to the time 
for which a vassal *State considered itself bound to render 
service. Here again the principle is in conformity with 
practice, for “ Plain*’ Vassalage, it has been pointed out, 
most nearly corresponds to the Vassalage of States, and the 
service of “ plain ” vassals was not limited in time. 

The next question to be determined is, when is the 
vassalage nominal, and when therefore does the vassal 
possess all the attributes of Sovereignty. 

Phillimore"'^ says that the feudal relationship “ can hardly 
^*be said to exist in these days, except where . . . 
“ there is a direct and practical acknowledgment ^of a 
superior sovereignty,” in other words, that none of the 
existing vassal States, possess the attributes of sovereignty. 
This may be so, but the statement follows and is based 
on another to the effect that the feudal relation is now 
confined to the provinces of Turkey ;t this is at the 
present time hardly correct, as the instances of Tonquin 
alleged to be in vassalage to China, the Sulu Islands 
alleged to be in vassalage to Spain, and the Trans- 
vaal in vassalage to Great Biitain, show. The state- 
ment may, then, bo considered to be based on an 
assumption incorrect at the present time, and it may be 
well, therefore, to consider vassalage as still capable of 
being either sovereign or non-sovereign. 

The vassalage is clearly sovereign if so defined by the 
terms of the first investiture, or by what in modern time 
generally takes its place, the convention of settlement, when, 
in fact, a sovereignty has been expressly given, “ en fief;” 
it nlust be so also if the vassalage is not limited by any 
terms in this investiture or convention. Loyseau points 
out that where sovereign princes established ‘^hautes 
seigneuries” capable of sovereignty, and they wished to 
create what be calls ” seigneuries Suzeraines,” by which as 

^ Vol l.y art. xcviii. t Vol. I., art. Ixxxv. 
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we have pointed out, he probably meant non-sovereign vassal 
lordships, they did not content themselvfes with retaining the 
feudality, but by express condition they retained to themselves* 
the sovereignty, inferring thereby that if they did not 
retain the sovereignty it became by the fact of the simple 
grant, an attribute of the vassal seignory, and this is 
in strict accord with the idea of simple vassalage as already 
described, and might fairly have been presumed. On 
the other hand, if the suzerain is seen to be in the 
possession of some of the rights naturally belonging to the 
vassal State, and which, if exercised by it would be 
sovereign attributes, it is plain that the vassalage is some- 
thing more than nude or nominal, and it may be presumed 
that the sovereignty has been reserved by the suzerain. 
Many cases may be cited, in which the suzerain has 
permitted the vassal to exercise some sovereign rights, 
strictly reserving to itself the abstract sovereignty, not one 
can be quoted in which the suzerain has retained a single 
sovereign right, while admitting that the vassal is a 
sovereign State. From this follows the important deduc- 
tion, that in all cases where the suzerainty is not plainly 
nominal, as the abstract sovereignty is in the suzerain, 
the vassal State cannot exercise any rights not expressly 
granted to it, it matters not whether under co'mpulsion or 
no, without encroaching on the sovereignty of its suzerain. 
It is not forgotten that an attempt has been made by some 
writers on International Law to make abstract sovereignty 
a divisible quality by including vassal, protected, tributory, 
confederated, all States bound as it is termed by an 
unequal alliance in an arbitrary class which they have 
termed semi-sovereign (mi-souverain, halbsouveran).t The 

• II.. 49. 

t Moser, Europaischen Vdicker-Rechts, Buch I., sec. a6. Martens, sec. 20 . 
Kluber, sec. 24. Ortolan, 1 ., p.43. Heffter, sec. 19. Twiss, sec. 24. Bluntschli, 
art, 92. Calvo, sec. 6a. 
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word, if a proper one, would seem to apportion sovereignty 
between the States, but it is obviously an incorrect term.* 
Heffter points out that it is vague, and presents even a kind 
of “ contre-sens ;”t Wheaton calls it a solecism ;t Austin^ 
considers the epithet “to import that the governments 
“ marked with it are sovereign and subject at once,” and 
he gives it as his opinion that “there is no such political 
“mongrel as a government sovereign and subject;” and 
Phillimore speaks of States being so designated with 
** admitted impropriety of expression.*' |1 It is plain that its 
use has led to confusion, for the writers who adopt it with 
greatest confidence disagree as to the meaning to be 
attached to it. Their general opinion is that it describes the 
possession by tlie States so named of all interior rights, but 
a modification only as some say, a complete absence 
according to others, of the external or international rights. 
Twiss, on the other hand, considers that the term suggests 
a subordination of position rather than a modification of the 
manner in which the foreign relations are maintained, and 
Sir Robert Phillimore, in his judgment in the case of 
“ The Charhieh,*'^ is reported to have said that he was 
“ inclined to think that the sovereign of a State in the 
“latter category” (half sovereignty) “ may be entitled to 
“ require fr6m foreign States the consideration and privi- 
“ leges which are unquestionably incident to the sovereign 
“ of a State who is in the former category ” (Sovereignty 
absolute and pure). Whichever of these meanings attaches’ 
to the word, it is submitted that it is a term not applicable 
to non-sovercigu vassal States, if it is intended by it to 

* With greater propriety of expicssion Hertius speaks of *' quasi-regna," 
Neyron of ** £tats du second ordre/' and Real of States governed by ** princes- 
aujets.*' . The latter insists that ** La souverainetd est une et indivisible, la 
partager c*est la ddtruire,'^ IV., xn* 

t Sec. xg. t See Twiss, sec. 25. 

{ Jurisprudence, pp. 258 259. ll Vol. I., art. Ixxvi. 

% LnR., IV., A. and E., at p. 77. 
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derogate from the possession of entire sovereignty by the 
suzerain in respect to its vassal state. • 

It is hardly necessary to state that the conditions 
peculiar to feudal vassalage which have been shown to 
attach to nominal vassalages must also attach to the more 
onerous vassalages. The observations, therefore, which 
have been made with reference to the duties, respect, 
fidelity and service of nominally vassal states in regard to 
their suzerains, and the effect of such duties in partially 
restraining the exercise of rights equally apply to those 
vassalages not merely nominal, and need not be repeated. 
The duties owing to the peculiar relationships are the 
same, and their effect in restraining rights must be also the 
same where at least the suzerain has allowed the vassal to 
exercise those rights at all. 

The next question is, what rights can be reserved by the 
suzerain without the vassal State being i?)distinguishable from 
the other dominions of the suzerain ; what rights must be 
reserved without the vassalage becoming simply nominal 
and the vassal entirely sovereign. It is difficult, con- 
sidering the question upon principle, to specify any one of 
what are called the sovereign rights of a State, which may 
not justly be reserved by the suzerain. It is true that 
some limited power, at all events of interior government 
must be allowed the vassal, or the name would cease 
to convey any meaning, but there would appear to 
be no limit either upon principle or in practice to the 
partial or complete reservation of any particular right 
or rights. 

What rights must be reserved to maintain more than 
a nominal vassalage is somewhat more difficult to 
determine. It is submitted, however, that they must 
be not only some, but all the external or international 
rights of sovereignty. No instance can be cited in which a 
State subject to vassalage has or has had the general right 
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of war, neutrality, and peace ; of alienation of territory ; of 
legation or embassy, without possessing them all, and 
being ipso facto a sovereign State, subject to no vassalage 
other than nominal. 

It may be well here to cite instances in proof of the 
statements herein put forward. Examples in the middle 
ages of vassalages merely nominal, and which did not 
derogate from the possession of any of the rights of 
sovereignty can be freely given. Whether any exist at the 
present time or are likely yet to be formed is doubtful. The 
numerous feudatories of the Papal See at various times, 
such as Arragon, England, Naples,* Sicily, Poland, 
Sardinia and many others t were all kingdoms and 
sovereign. Some at least of the States subject to 

the Holy Roman Empire were also of this class. 
The rights exercised by the German States vassal to the 
Empire varied at different periods, and their extent was 
frequently disputed. Prior to the Peace of Westphalia, 
indeed, their rights were so doubtful that it is almost 
impossible to determine their international position. It 
seems to be admitted that they were not, up to that date, 
possessed of sovereign power, and that the German 
Emperors insisted on their right to regulate the foreign 
relations. They would seem to be at that tiifie, therefore, 
non-sovereign vassal States, having no international status. 
If they did at any time exercise any one of the external 
rights of sovereignty — as, for instance, by sending public 
Ministers to foreign States — it may well be that this was 
allowed, not on any principle, but owing rather to foreign 
intrigue and the desire to weaken the Empire on the part 
of the nation admitting such Minister. After the Peace of 
Westphalia, on the other hand, the German States enjoyed, 

* From the nth centur]r to 1818. Wheaton's Elements, Part 1 ., ch. ii., 14. 
Creasy, 95. Phillimore, Vol. I., art. xevtii. 

t See Bodin, Ub. I., ch. ix., 195. 
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as a consequence of the Imperial capitulations,^ the right to 
form offensive and defensive alliances amongst themselves 
and with foreign Powers (which shows they could exercise 
the right of peace, neutrality, and war), and the right of 
sending and receiving public Ministers ;t in fact, all the 
rights of Sovereignty. They were, therefore, merely 
nominal vassals of the Empire 4 It is not forgotten that 
the judges of the several States were under the supreme 
jurisdiction of the Chamber of Wetzlar ; but the Chamber 
being formed, in fact, by the States themselves, the juris- 
diction cannot be considered a sign of subjection to the 
suzerain, but rather as an arrangement for the constitution 
of a common appellate court. 

Examples of vassal States, on the other hand, 
possessing none of the external rights of sovereignty, 
but all or only some of the internal rights, may also 
easily be multiplied. Normandy, Brittany, and Flanders § 
were all vassal to the Crown of France before their union to 
that kingdom ; they certainly were not privileged to exercise 
any international rights, but they did exercise some rights 
of internal government. It is said that they were in 
constant and peaceable possession of the right of making 
laws ; they did not possess every interior right however, 
notably that of final jurisdiction, for all the judgments 
given in their ‘‘ Parliaments ” were subject to appeal to the 
“ Parliaments” of the King.;; 

To come to more recent times, the State of Kniphausen, 
in North Germany, at least subsequently to 1825,11 was a 

* Paix d'Osnabruck, art. VI II. Paix de Munster, sees. 62, 63. See Schoeli, 
Traites de Paix, Tom. I., pp. 8g, 113. 

t Vattel, II., sec. 154. Bluntschli, art. 76 (1). 

% Vattel refers to them as '*a Republic of Sovereigns.’'— IV., sec. 59. 

§ Before Francis I. renounced his rights in favour of Charles V., by the 
Treaty of Madrid, a.d. 1515.— Merlin, Art. “ Bar.,’* p. 8. See also Bodin, p. 17a. 

II Merlin, Art. ** Bar.,'* p. 6, Ac. 

^ Prior to the dissolution of the Holy Roman Empire it was a fief of 
that Empire, it then became an independent sovereignty until occupied by 
Napoleon I. and was transferred to Holland in 1807. 
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State vassal to ^ the Duchy of Oldenburg, and possessed 
many interior rights, such as judicial power and the rights 
entailed by having a free commercial flag ; but again no 
international rights.* The Sovereignty was exercised by the 
Duke of Oldenburg, and this included all the rights with 
respect to foreign relations.! Of the internal rights, that of 
legislation was wanting, at least in its entirety; the Federal 
Acts of the German Confederation being expressly binding 
on the State, t 

Egypt, Moldo-Wallachia, Servia, Greece, may *also 
be referred to as States which at some time possessed 
all rights not international, while they all, with perhaps 
the exception of Egypt, at other times were restrained 
from exercising some of them. To take Egypt first, 
as being one of the most important. In 1840 (it is 
hardly necessary to consider the position of the country 
prior to that date, but it may be mentioned that it is epito- 
mised in Sir Robert Phillimore’s judgment in The Charkieh)^% 
the administration of the Pachalic was granted by the 
Sultan of Turkey to Mehemet Ali and his descendants in 
the direct lino, with the right to collect and retain to his 
own profit taxes and customs, and to maintain military and 
naval forces. || The internal rights, however, were not 
wholly granted. The right of independent legislation was 
denied, for,* by Section Four of the Act annexed to the 
Convention for the pacification of the Levant, which 
defined the status of Egypt, all the laws of the Ottoman 
Empire w^re to apply to Egypt. Also, the full right of 
determining the Constitution was not granted; this is 
shown by the fact that when it was desired to modify the 

• See the Convention between the Duke ot Oldenburg and Count Bentinck. 
Hertslet, Map of Europe by Treaty, I., 722. 

f Arts. 11 . and IX. of the Convention. 

t Ibid., art. III. § L.R., IV., A. and E., 59. 

II See the Convention between Great Britain, Austria, Prussia, Md Russia 
and Turkey, X5th July, 1840 ; Hertslet's Treaties, V., 535._Map of Europe, II., 
160S. 
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succession to the Viceroyalty, it was done not by the 
Viceroy, but by a special Firman issued by the Porte.* The 
powers granted under this Convention were confirmed and 
extended by various Firmans of later date. By the Firman 
of June 8th, 1867, complete autonomy, including the right 
of legislation, was granted to Egypt. It recites that the 
“ internal administration of the province, and consequently 

its financial, material, and other interests are confided to 
“ the Government of Egypt without any resei^vation, 
evefi to the extent of the furtherance of those interests 
by “entering into arrangements with foreign agents,” 
and by it was also given permission to the Egyptian Govern- 
ment “to frame such regulations as may seem necessary 
“ in the form of special Tanzimat for the Interior.”t The 
original sovereign rights, however, of the Porte were 
expressly reserved ; no treaties or conventions having any 
political signification might be concluded by Egypt, all 
such power being reserved to the Porte. The Firman of 
June 8th, 1873, J makes the granting of internal and the 
withholding of external rights still more definite. By it 
the civil and financial administration, the authority to 
make internal regulations and laws, contract loans, main- 
tain troops to guard and defend the country, confer military 
rank up to that of colonel, and to coin money, are confirmed 
to the Khedive ; but the Egyptian land and sea forces are to 
be considered part of the Imperial ( 5 1 tom an army and navy, 
and are to carry the Imperial flag, the money is to be struck 
in tlie Imperial name, and foreign political relations are to 
be conducted by the Porte. 

ServiU). previous to the Treaty of Berlin, § was subject to 

* Firman, June 8th, 1867. — Hertslet's Treaties, XIV., 1026. Firman, June 
8th, 1873. — Ibid., p. 1029. 

t ConSrmed by Firman, September 10th, 1872. — Hertslet’s Treaties, XIV., 
1037. 

t Hertaiet*s Treaties, XIV., X029. 

( ArUcle XXXIV. 
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the suzerainty of the Porte. It is somewhat uncertain, 
however, when it was first considered to have developed 
from a simply subject to a vassal State. After the struggle 
of the Servians for liberty in the first twelve years of the 
present centpry, the Porte, by the Eighth Article of the Treaty 
of Bucharest,* promised to make over to them “the ad* 
“ ministration of their internal affairs.” An insurrection 
broke out the following year, and was put down by the 
Porte, and consequently no effect was given to the provi- 
sions of this Article. Then came the Treaty of Ackermann 
in i826,t by the Fifth Article of which the Porte promised 
to put into immediate execution the clauses of the Eighth 
Article of the Treaty of Bucharest, and (Annex 2) to grant 
to Servia certain privileges, the most important being the 
“ choice of its Chiefs ” and the “ Independence of its internal 
“ administration.” It was not, however, until after another 
Russo-Turkish war and another treaty, that of Adrianople, 
in 1829,1: containing a renewal of the promise of the Porte, 
that any oi these privileges were in fact given to Servia. 
In that year by Hatti-Sherif, and in 1830, 1833, and 1838 by 
Firman, constitutional rights were formally granted. In 
none of these treaties or proclamations was Servia referred 
to as other than a subject part of the Empire, and the Ser- 
vians as equally with the Turks, subjects of the Porte. 
It is generally said t^^at Servia, as well as Moldavia 
and Wallachia, was placed under the suzerainty of the. 
Porte at the Peace of Paris in 1856, but on reference to the 
Treaty § it will be seen that though as to Moldavia and 
Wallachia, it is declared that they “ shall continue to enjoy 
“ under the Suzerainty of the Porte ” their privileges, and 
the .Porte is spoken of as their “ Suzerain Power," i| with 

* Between Russia and Turkey, May, 1812. — Hertslet's Map of Europe, III., 
2030. 

t Hertslet's Map of Europe, I., 758. { Ibid, II., 813. § Ibid, II., 1250. 

II MnA. XXII., XXV., &c. 
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regard to Servia, it is simply declared t)iat it shall • ** con- 
“ tinue to hold of the Sublime Porte." Nevertheless, in 
1862, in the Protocol of Conference signed by the Seven 
Powers, including Turkey,^ relative to the affairs of Servia, 
the Porte is styled the Suzerain Power.t If, however, 
Servia was vassal in 1862 it is difficult to see any reason 
for considering that she was not equally so in 1830. It was 
then that Servia first received an independent constitution, 
and the subsequent Treaty and Firmans did Uttle more 
than confirm the same. Certainly none of the later 
Firmans can be considered in the light of the first creation 
of a vassalage. It is clear, indeed, that Servia claimed to 
be vassal only, not only before the Treaty of 1862, but 
before that of 1836, for in the Protest addressed by the 
Servian Government to the Sublime Porte in 1854 against 
the occupation of the Principality by Austrian troops,!, 
the Porte is referred to as the “ Suzerain Court," and this 
would hardly have been done if the position had not been 
so considered at Constantinople, as the document is couched 
in the most deferent terms, evidently with no intention of 
raising an unfriendly feeling, which an assumption of an 
unauthorised degree of freedom would certainly have done. 
By the Firman, then, of that year (1830), § hereditary suc- 
cession was decreed to Prince Milosch with the right of 
" Internal Administration” (administration of justice, liberty 
of worship, organisation of armed force for the security of 
the public peace in the interior, &c.), but Turkey reserved 
the right to maintain and garrison the Imperial fortresses in 
the country.il This might not have been intended to in any 

• Hertslet’s Map of Europe, II., 1515; Hertslet’s Treaties, XI., 575. 

fin the Firman of April, 1867, the Porte adopts the same title. — Hertilet’s 
Map of Europe, III., 1800. 

$ HertsleVs Map of Europe, II., 1x96. § Ibid, 842. 

II It was not till 1867 that Turkey withdrew these garrisons.— See Firman of 
April xoth, 1887 ; Ibid, III., x8oo. 
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way check the free exercise of internal government but that 
the Porte considered it still had a right to interpose in 
internal matters, is shown by the Firman of the 24th of 
December, 1838,* in which the Sultan orders that a 
Council shall be formed in the manner he thereby defines, 
to decide questions relating to justice, taxes, number of 
troops, &c., and deciding other constitutional arrange- 
ments. 

The interference of the Porte in the internal arrange- 
ments of Servia was gradually minimized, and the^ad- 
ministration more freely exercised by the Prince, but 
Servia obtained no international rights while the Porte 
remained Suzerain, the number of her troops was theoreti- 
cally, at least, strictly limited to that “ necessary to 
** maintain the tranquility and internal order of the country,”t 
and apparently no attempt was openly made to enter into 
relations with foreign powers, or affect the right to do so.{ 

The history of the vassalage of Moldavia and Wallachia 
from the treaty of Bucharest, to the freeing of the United 
Provinces under tlie name of Roumania by virtue of .the 
Treaty of Berlin, § is similar proof of the power of the 
Suzerain to grant limited or unlimited internal government, 
and the practice of not allowing to the Vassal any exterior 
rights. 

The Treaty "^^f Ackermannil confirmed the right of the 
Principalities to self-government, but reserved to the Porte 

• HertAlet, Map of Europe, v. II., 968. 

t Treaty of Kanlidja, 1862. Hertslet, Treaties, XL, 575 ; Map of Europe, 
n.. i5»s- 

t At least before 1869. In that year the Servians assumed a Constitution, 
the 8tli Article of which commences, ** Le prince represente le pays dans 
** toates ses relations extC*rieures et conclut les Trait^s avec les Etats 
** dtrangers.*^ — Hertslet, Treaties, XV., 471. By this time, however, all 
dependency on the Porte had been repudiated by Servia, although its indepen- 
dence was not generally recognised. 

§ ArUcle XLIII. 

II A.D. 1826. Hertslet, Map of Europe, I., 747. 
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the right to be consulted in the appointment pf the Hospo- 
dars. The Treaty of Adrianople^ again 'confirmed to the 
Principalities “the privilege of an independent internal 
“ administration*' under the suzerainty of the Porte. By 
the Treaty of St. Petersburg, t the Porte formally agreed 
to recognise the constitution of the Principalities, “ finding 
“ nothing in them which can affect its rights of sovereignty ; ” 
and to publish a Firman in accordance with the same, it 
being settled by the same Treaty that the garrisons in 
the two provinces should be fixed at the pleasure of the 
Porte, which should also give colours to the garrisons 
and a flag to the merchant navy. Later in the 
same year the FirmanJ was published, by which 
Hospodars were to be elected to exercise full “ internal 

administration.” By an Act between Russia and 
Turkey in 1849, § the Sultan assumed the right to elect 
the Hospodars for seven years, and to alter the organic 
status. By the Treaty of Paris il the Principalities are 
to “ continue to enjoy under the Suzerainty of the Porte 
“ 4 . . . the privileges and immunities of which they 

“ are in possession,” which are defined to be “.Independent 
“ and National Administration as well as full liberty of 
“ Worship, of Legislation,of Commerce, and of Navigation,” 
and the right to maintain a “National Armed Force . . . .” 
to “ maintain the Security of the Interior, a»d to, .ensure that 
“ of the Frontiers.” Their rights w^ere also secured by the 
Convention signed at Paris in 1858 *1 to the Principalities 
“ under the Suzerainty of his Majesty the Sultan.” These 
rights are enumerated as I"ree Administration exempt from 

• A.D. 1829. Hertsiet, Map of Europe, IL, 813. 

t Between Russia and Turkey, January, 1834. Hertsiet, Map of Europe, 

IL, 936* 

} Hertsiet, Map of Europe, IL, 951. 

§ Hertsiet, Map of Europe, IL, 1090. 

II A.D. 1856. Hertsiet, Map of Europe, IL, 1250. Hertslet's Treaties, X., 533. 

^ Heitslet, Map of Europe, IL, 1329 ; Hert8let*s Treaties, X., 1052. 
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any interference of the Porte with the Executive, Legislative, 
and Judicial Powdr, but it is expressly laid down that the 

Suzerain Court §^all arrange with the Principalities the 
** measures for the defence of their territory in case of 
“ external aggression,** and that “ As hitherto the Inter- 
** national Treaties which shall be concluded by the 

Suzerain Court with Foreign Powers shall be applicable 
“ to thS Principalities in all that shall not prejudice their 
“ immunities.** Until the events immediately preceding 
the Treaty'of Berlin, the rights secured under this Convention 
of Paris were fully enjoyed by the United Provinces, but 
it is clear that neither these nor any antecedently possessed 
were other than strictly non-international rights. The 
Firman of Investiture of Prince Charles of Hohenzollern 
as Prince of the United Principalities of Moldavia and 
Wallachia ^ plainly shows this, and it is moreover 
important as showing that the granting of full interior rights 
wasnot considered to deprive the Suzerain ofthe Sovereignty 
over his vassal State. After conferring hereditary rank and 
the prerogatives of Prince of the United Principalities, 
— the prerogatives referring to the immunities enjoyed by 
Moldavia and Wallachia, — the Sultan, enjoins the Prince to 
** respect in their integrity my rights of Sovereignty over 
** the United Principalities,” and limits the armed force to 
be maintained 4 o a number considered, it is presumed, 
sufficient for defence, and orders that no Treaties or Conven- 
tions shall be directly concluded with Foreign Powers other 
than Avrangements of an unofficial or non-political character. 

Greece again, previous to 1830, was a vassal State 
under the siizej^inty of the Porte. The Treaty of 
London t between England, France, and Russia defines the 
position to be held by Greece thenceforward to be under 
the ** Suzerainet^ ** of the Sultan as Lord Paramount 

* Constantinople, October 23rd, z866. — Hertslet, Map of Europe, 1783. 

t July 6th, 1827,—Hertslet, IV., 304. 
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Seigneur Suzerain”), the Greeks to be governed by 
authorities whom they shall choose And appoint themselves, 
but in the nomination of whom the Porte shall haVe a 
defined right, and to have the right to send to and receive 
from the Signatory Powers, Consular Agents (not Ministers, 
thus showing that in the opinion of these Powers Greece 
was not entitled to the jus legationis). ^ 

At the Conferences between the same Powers in 1828 * 
and 1829, t the Protocol drawn up in the latter year being 
adhered to by the Porte in September, 1829, t it was 
determined that this control on the part of the Porte over 
the nomination of the Greek authorities should cease ; but, 
that by virtue of the suzerainty, every Chief of Greece 
should still receive his investiture from the Porte. The 
administration should be assimilated to monarchical forms, 
and be entirely in the hands of an hereditary Prince, but 
still no international rights were granted until the following 
year, whSi, by a Protocol signed at London, § and accepted 
both by Greece and by the Ottoman Porte, 11 the same 
Powers determined that Greece should be freed from 
vassalage and raised to the dignity of an independent 
State under a sovereign Prince. 

The relations between the Barbary States, Algiers,^ 
Tripoli, and Tunis** and the Porte have been very indefinite : 
each appears to have been practically incfepei^enl, while 
acknowledging the supremacy of, and being theoretically, at 
least, dependent on the Porte as Suzerain.tt Each fre- 
quently entered into treaty engagements with European 

• Hertslet/Map of Europe, II., jgS. Hertslet, State Papers, XVII., 405. 

t Hertslet, Map of Europe, II., 804. J Ibid, 9 f 2 , j Ibid, 841. 

II See Treaty of London, 1832, Art. IV. Hertslet, Map of Europe, II., 895. 

% Before its seizure by France in 1830. * 

** The intervention of France in Tunisian affairs in x88x, has not at present 
simplified matters. 

ft Since before the time of Charles II. See Mollqy, De Jure Maritime, IV., 
sec. 4. 
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Powers directly, and these Powers have often enforced 
redress in vindication of the injuries done to their subjects, 
immediately, and, 4 n the first instance, from the dependen- 
cies themselves. Treaties, for instance, can be referred to 
between Great Britain and Algiers frotn 1682 to 1824,* 
France and Algiers from 1764 to 1830, t Sweden, Austria, 
Denmark, Spain, and the United States of America with 
the same State from 1729 to 1816 ;t also between Great 
Britain and Tripoli from 1662 to 1816,^ between Holland, 
Austria, France and Spain and Tripoli from 1713 to 1830,') 
between Great Britain and Tunis, 1662 to 1875,^ and 
between other European Powers and the same State from 
1712 to 1856, but it has never been admitted by the Porte 
that they had the right to enter into such engagements, 
and not only has the Poite frequently addressed commands 
to these depencltmcics relative to their conduct in matters 
in which foreign nations were interested, H but rihey have 
rendered or promised obedience to these oilfers; and 
indeed the Einopcan Powcis have acknowledged the right 
of the Porte to enter into ticaties on behalf of these 
States.U Again, although redress has been enforced directly 

* Heitslet, Treaties, L, 58 87 Martens, Recueil de Trait£s, I., 68. 
— Nomeau Supplement, I., 660. 

t Martens, Supplement, 111 ., 68.<-Nouveau Recucit G6n6ra], VIII., 562. 

t Martens, Rccuep, VI , 296.— Nouveau Recueil, V., S , 6. 

§ Hedhlct, Treaties, I, 125 153. Maitens, Supplement, I., 140. —Nouveau 
Supplement, I., 49 j. 

11 Mai tens, Supplement, I., 98 — Nouveau Recueil, X., 52. 

f Hcrtblet, Treaties, I., 157 174 , III , 28 , XIV , 541. Martens, Supplement, 
1 ., 147.— Nouveau Recueil General, XX , 78 

** Martens, Supplement I., 92. — Nouveau Recueil General, XVII., ire P , 179. 

ft To Algiers, Tripoli and Tunis m 1803 (obedience to a treaty of navigation 
and commcice winch the Porte had concluded with Prussia), Martens, Recueil 
(a), Vin., 465. To Tripoli in 1848, 1850, 1855, xl> 59 > (Suppression 

Of Sieve Trade), Heitblet, Tieaucb, IX., 738, X.,602; XI., 551,553, XIII., 836, 
837 t 843* 

XX See Treaties between Great Britain and Turkey (Tripoli and Tunis), 1675, 
Hertslet, Treades, II., 346, Prussia and Tuikey (Algieis, Tripoli and Tunis) 
2803, Martens, Recueil, (2), VIII., 465 ; Great Britain, France, Italy and 
Turkey (Tnpoli), 1873, Hertslet, Treaties, XIV., 540. 
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against the dependencies, Turkey has also been held liable 
for losses sustained at their, hands ; in 1783 for instance, 
Austria obtained a guarantee from Turkey against the 
** korsaren aus den Barbaresken-kantonen,”* * * § and in 1826 
Russia exacted an indemnity from the Porte for the damage 
to subjects and merchants of Russia “by the pirates of 
“ the Regencies of Algiers, Tunis and Tripoli,” i In proof 
also that the European Powers have never admitted these 
Dependencies to the jus lef^ationis^ none have ever accredited 
public Ministers to their Courts but only Consuls.! 
The relations indeed are said to be “ of an anomalous and 
perplexing character, ”§ and “the necessity of the cases 
“ and the reason of the thing have rendered this irregular 
“ mode of international proceeding unavoidable.”|| 

A suzerainty which perhaps more than any other 
interests this country, is that of Her Majesty over the 
Transvaal. By the Convention for the settlement of that 
territory, IT complete self-government was guaranteed to the 
inhabitants of the Transvaal, subject to the suzerainty of 
Her Majesty, her heirs and successors, with the reservation 
of the right to appoint a British Resident, of the right to 
move troops through the State in times of war, or when 
war is apprehended, of the control of the external relations 
of the State, including the conclusion of treaties and the 
conduct of diplomatic intercourse witli foreign powers — a 
clear instance of a vassal State having full internal and 
no external rights. 

A case from the far East may be also referred to of the 
exercise of external rights by the Suzerain. In Japan, prior 

* Martens, Nouveau Recueil General, XV., 459. 

t Treaty of Ackermann, Art. VII. Hertslet, Map of Europe, I., 751. 

X Phil!imore,i., art. xc. ^ 

§ Ibid. L, art. Ixxxvi. Boyd^s Wheaton, p. 50. 

II Ibid. I., Ixxxvii. 

Y See the TtWi, August 5th, 1881. 
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to the suppression of their regime by the Mikado, in 1871/ 
the Daimios held apparently a practically analogous position 
to vassal princes in the West, subject* to the suzerainty of 
the Mikado.t The Mikado, in 1867, by treaty with the 
European Powers, threw open certain ports to foreigners 
for the purpose of trade, and this international arrange- 
ment he ordered by proclamation to be notified throughout, 
not onYy the government territory, but the territories of 
the Daimios, it an international arrangement affecting 

them, and lawfully made by him on behalf of those his vassal 
States. 

As bearing in the same manner on the Suzerain’s right 
to control the international relations of States vassal to 
him, the action of the Chinese Government may be quoted 
with regard to the proposal of France to deal directly by 
Treaty with Tonquin. The Chinese Ambassador, acting on 
the instructions of his Government, at once remonstrated 
on the grounds that China was the suzerain State, and that 
in that character it could not view with indifference 
anything which might alter the international relations of 
Tonquin.§ It may be doubted whether, seeing that the 
independence of Tonquin has been stipulated by the Treaty 
with France of 1875, the objection can be maintained, but 
the fact that it has been put forward tends to confirm the 
principle of the Suzerain’s right to the control of interna- 
tional arrangements which concern the vassal State. 

A similar remark may be made with reference to the 
threatened action of the Spanish Government with regard to 
the granting of a charter to the British North Borneo 
Company, giving power to it to trade, fly flags, &c., and 
exercise certain territorial and other rights somewhat 

* Bluntschli, art. 77. 

t Sir Rutherford Alcock, The Capital of the Tycoon, &c. ^ 

t Hertslet, XlII., 6aa. 

I The Tima, October 8th, i88i. 
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similar to those formerly exercised by the East India and 
Hudson’s Bay Companies. Spain claiming suzerainty over 
North Borneo by reason of a Treaty with the Sultan of 
the Sulu Archipelago, a (Question has been raised in the 
Spanish Cortes as to the right of the Sultans of Brunei and 
Sulu to make over their jurisdiction to the Company on 
the grounds, it may be presumed,, that such a transaction 
would be in contravention of the rights of Spain as 
Suzerain. 

In considering the subject of Suzerainty with reference 
to particular instances, it must be remembered that the 
status of a vassal State is liable to apparent modification 
hardly to be reconciled with any principle deduced from 
theory. Foreign interests, national instincts, the increase 
in strength of the vassal, the decrease in power of the 
suzerain State may, for a time, lead to the assumption on 
the part of the vassal or of the suzerain of rights not 
theoretically possessed by it. On the whole, however, it is 
submitted that the principles herein suggested are borne 
out not alone by theoretic deduction, but also by the 
practice obtaining among nations, and that if and so far 
as the practice in any particular case may appear to be not 
in unison with the theory, it will be found on further 
examination that the practice is temporary and peculiar, 
or otherwise abnormal, and in no wise disproves the truth 
of the deduced theory. 

Briefly recapitulating the results obtained *from the con- 
sideration both of practice and principle, it will appear that 
•vassal States are of two distinct classes, nominal and real, 
that from both classes there arc due to the suzerain certain 
feudal duties ; that these duties in no way interfere with or 
mo'dify the exercise of the rights possessed by the vhssal 
States; that these rights include, in the case of nominal vassal- 
age, both all external and all internal rights, by reason of the 
nominal vassal being in every way sovereign ; that in the 
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ofreal vGs^ge (the class incladiog every vassal State 
.lacldng a single shvereign right), the rights, by reason Cf 
the non-sovereignty of the vassali include none that* * are 
exterior, and only those interior rights which are expressly 
granted by the suzerain, and that the special duties engen- 
.dere^ by the peculiar relationship are on the part of the 
vassal, fidelity, service, find respect, and on the part of the 
suzerain, the obligation to protect and defend the vassal, 
the duties being correlative and mutual. Mutua quidem 
debet esse dominii et homagii iidelitatis connexio, ita 
** quod quantum homo debet domino ex homagio, tantum 
“ illi debet dominus ex dominio.*** 

Charles Stubbs. 


* IV.— NOTES ON EARLY ENGLISH LAND LAW. 

VILLENAGE, VILLEIN TENURE AND COPYHOLDS. 

ri'lHE filst condition for a clear understanding of the 
“ base tenures ” of our books is to keep in view the 
distinction between the teniiie of the land and the personal 
condition of the tenant. For this, as recognised in the 13th 
century, the classical authority is Bi acton. He mentions 
tenants on the king’s demesne, whose ancestors held by free 
services, but weie put out by the stiong hand, and were 
allowed to take back their holdings to be holden in villenage 
by base but certain and assigned services (cp. as to this. 
Dial, de Scaccatio I., c. x.). These tenants are personally 
free, “ since they perform their services not in regard of 
theif persons, but in regard of their holdings.” They 
cannot bring the ordinary real actions but qply the little 
writ of right according to the custom of the manor; ” that 

* Qlanvill, lib. IX., c. 4, tec. x. 
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}% the jorisdictioa was in the king, not as kihg, but «i locd 
of the {>articalar manor. They were called gkb« taeri^iUf^ 
(cp. again the Dial, de Scacc., loe. eit.), but ]|ractoB 
regarded this as expressing not a bondage, but a right ; not 
that they might not go elsewhere, for “ they shall not be 
enforced to hold such a tenement unless they will," biitthat . 
the lord cannot remove them as long as they perform the 
services (fo. 7a). Again “ the tenement changes not the 
condition of a free man any more than of a slave. For a free 
man may hold in mere villeiiage, doing whatever service 
thereto belongs, and shall none the less be free, since he 
does this in regard of the villenage and not in regard of hiS 
person. . . . Mere villenage is a tenure rendering un- 
certain and unlimited services, where it cannot be known at 

» n 

eventide what service hath to be done in the morying, that 
is, where the tenant is bound to do whatever is commanded 
him” (fo. 26a). Again, “Another kind of tenement is 
villenage, whereof some is mere and other privileged. 
Mere villenage is that which is so held that the tenant in 
villenage, whether free or bond^ shall do of villein service 
whatever is commanded him, and may not know at night- 
fall what he must do on the morrow, and shall ever be held 
to uncei tain 'dues ; and he may be taxed at the will of the 
lord for more or for less . . . yet so that if he be a free- 

man he doth this in the name of villenage and not in the 
name of personal service . . . but if he be a villein [by 
blood] , he shall do all these things in regard as well of the 
villenage as of his person ” (fo. 2086). The only 
difference in the services was that the merchetum on marrying 
a daughter, being an incident of personal servitude (as a fine 
paid to the lord for depriving him of a slave) was not 
demandable from the free man holding in villenage. 
Privileged villenage is then described as the tenure of the 
personally free men already mentioned in the passage first 
cited. I suppose the personally free man who held in 
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villenage, privileged or not, might always perform the 
«iervices by deputy if he could find one. 

Thus in Bracton it is quite clear that the conditions of 
the tenure and the "personal status of the tenant have no 
necessary connection. • Not only a free man may hold servile 
land, but a serf may hold and deal with free land as against 
everybody but his own lord (fo. 266). And in Littleton, and 
Coke’s commentary on his text, the distinction is. equally 
clear, (compare Co. Litt. 576, 58a, with Litt., s. 172, and 
Co. Litt., 116, 117). There is already a source of con- 
fusion, however, in the double meaning of villanus. At the 
time of Domesday the serf by blood was called servus (later 
nativus)f never villanus. But gradually, by a kind of 
euphemism, the word servus was dropped, and villanus came 
to mean sometimes, as aforetime, a man holding by a 
certain kind of service, but often a man personally unfree. 
In Glanvill we see the terminology in a state of transition. 
He always calls the serf nativus, but his condition (not 
merely the tenure, but his personal state) is called 
villenagium; a reclaimed serf is said to be in villenagio 
posiius or in villenagium clamatns. Bracton freely uses 
villanus as synonymous with nativus. By Littleton’s time 
the word villein seems as a rule to have imported personal 
servitude, though a careful man might speak of a “ villein 
in blood ” if he meant to secure himself against mistake. 
The distinction in substance, as above said, is still perfectly . 
clear. Coke, I think, misinterprets Littleton in one place, 
s. 2og. Littleton says that the lord of a manor cannot 
prescribe for a 4 ne payable by every tenant within the 
manor who marries a daughter without the lord’s licence : 

for none ought to make such fine but only ^villeins.*’ 
Cokers gloss on this is as follows : ** that is, either villeins 
of blood, or freemen holding in villenage or base tenure.” 
Comparing Bracton’s more explicit statement, I think 
Littleton must have meant to exclude, not to include, 
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freemen holding in villenage. But if Coke is wrong, 
is only on a detail. When we come to Blackstone 
(Comm. 2, 92-96) the confusion is complete. He writes as 
if wholly unaware that villanus ever meant anything but a 
personal serf: the liber homo tenens in villenagio somehow 
escapes his notice altogether^ and the early copyholder is 
represented by him as an enfranchised serf and nothing else. 
Blackstone’s confused and misleading account has been 
adopted, so far as I know, by all modern text-writers before 
Mr. Kenelm Digby, who, going back to Littleton and 
Bracton, restored the distinction which Blackstone had 
obscured. He would have done still better, I venture to 
think, if he had more pointedly called attention to it.* 
The blundering of Blackstone’s Commentaries on this 
point is the more remarkable, inasmuch as his Con- 
siderations on Copyholds show that he at one time read 
and to some extent appreciated* the earlier authorities. 
Putting the tract and the Commentaries together, his 
theory, so far as he had one, appears to have been that 
personally free men holding in villenage existed, but were 
a very small class, and were ultimately represented by the 
customary tenants not said to hold at the will of the lord ; 
that the ordinary copyholder always represented a nativus ; 
and that the tenure of the naiivns was not only burdensome 
but wholly precarious until long after the Conquest. This 
would be as pretty a theory as another if it were not flatly 
contradicted by the facts, as it is the moment we go at all 
belo^ the surface. 

As to the personal condition of the serfs, modern scholars 
seem pretty well agreed that legally it might have been one 
of great hardship, but in practice they were for the niost 
part not so ^very badly off. The least favourable view 
of their position I have met with is Nasse’s, the most 

* Mr. Taswell-Langmead has done this in his Constitutional History, 
pp. 191-300, Second Edition. 
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^vourable, Mr. Larking’s (Domesday of Kent, note 37) 
and Mr. Thorold Rogers’ (History of Prices, vol. i). 
These last writers appear, however, as much concerned, 
or more, to make out the state of the modern labourer 
worse, as to make out the state of the old nativus better, 
for -Mr. Thorold Rogers certainly underrates the positive 
evidence that personal servitude, as distinct from attach- 
ment to the soil, was known long after the Conquest. For 
example it was elaborately discussed in 1302 whether a neif 
marrying a free man became free absolutely or only during 
the coverture (Y. B. 30 & 31 Ed. i, p. 164). Again, in 1305, 
it is pointedly stated by the Court, the question being 
whether free or villein service is due from certain land, 
that a plea of the tenant’s personal freedom is irrelevant 
as regards the land (Y. B. 33 Ed. i, p. 10). Probably it 
was not common for serfs to be sold apart from the land, 
but there is no doubt that it was sometimes done (Madox, 
Form. Anglic, nos. 756-762). In the absence of evidence it 
would be a plausible theory that the ignorance or carelessness 
of Norman surveyors and judges confused the lowest classes 
of free men with the serfs, in which process the dependent 
free man lost something, but the serf who formerly had no 
rights at all ultimately gained much. Such a view is taken 
by Professor Stubbs (Const. Hist. I., 429) and also by Mr. 
Freeman. But the evidence shows a displacement and 
shifting rather than a confusion of the names, and possibly 
to some extent the actual state, of different classes, a 
Stafidesverschiebtmg as one might say in German. In the 
Exchequer Domesday we find on the manors of St. Paul’s 
four distinct kinds of tenants, Villani, Bordarii, Cotarii, 
Servi. In the Domesday of St. Paul’s, a.d. 1222, or in 
round numbers a century and a quarter later, we find 
Tenentes of several descriptions (libere tenentes, ten. per 
vilenagium, ten. terras operarias, ten. de terra assisa, and 
others), Cotaiii, and Nativi. Archdeacon Hale's inference 
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is best given in his own words. The ancient names, that^ 
of the Cotarii excepted, had, as it appears, fallen into 
desuetude; the relations, .however, in which the services 
and persons of the Libere tenentes, the Tenentes terras 
operarias, and the Nativi, stood with respect to each other, 
and to the lord of the manor, are so distinctly marked as 
to leave but little doubt that in those three classes we have 
the representatives of the Villani, Bordarii, and Servi of 
the earlier age, under titles of a higher order, and which 
less plainly indicated the servile character of the services 
which were due ** (Introd. to Domesday of St. Paul’s, 
p. xxvi). It seems hardly rash to suppose that in the rela- 
tively favourable case of tenancy under an ecclesiastical 
corporation there had been some real improvement in the 
condition of every class of tenants. Anyhow there is the 
fact that in the thirteenth century the minuter distinctions 
which the Conquest might be supposed to efface were as 
far from having disappeared as ever, and went on under 
changed or shifted names. It by no means follows, of 
course, that all these terms imply differences of personal 
status. It is at least doubtful whether bordarius and cotarim 
signify anything but the general nature and size of the 
holding. But the leading types are well enough marked* 
In the eleventh century there was the free man in the fullest 
sense compatible with having a lord at all, who might 
“go where he would with his land.” Then there was 
the dependent free man who might seek a new lord 
if he chose, but at the cost of leaving the land : 
“ potuit ire quo volebat, sed non cum terra.” Such are the 
coliberti of Domesday in Dorset, elsewhere called “sokemen” 
(Eyton, p. 46).* Then we have the still more dependent 

* Mr. Eyton treats the villani, in Dorset at any rate, as an unfree class ; but 
I fail to see why. Doubtless they were inferior to the censors, who already 
paid a fixed money rent for all service ; but payment of labour-rents is quite 
compatible with personal freedom, otherwise no free man could ever have held 
in villenage. 
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holder {ascriptitius in the lang|iage of the I2th-I3th century 
authorities, such as Dial. Scacc. IL, 14), who cannot quit 
the land without the lord’s consent. Last of all comes the 
thrall or serviis. In the thirteenth century, I apprehend, 
these distinctions were by no means, out of use, except that 
the power of seeking a new lord cum terra sua ” had 
disappeared as being repugnant to feudal principles, and 
was replaced by the more convenient power of alienating 
the land to a purchaser. The liber homo, ascriptitius, and 
servuSf were still separate and defined conditions of men. 
The “ascriptitii qui villani dicuntur” of Dial. Scacc. I., x., 
seem to be not serfs but degraded free men. Again, we 
know that villenage by blood, as distinct from villein or 
customary tenure, existed and was recognised not only in 
books but in practice down to the seventeenth century. 

Queen Elizabeth in 1574 issued a commission for the 
enfranchisement of most of the bond-servants in the 
manors belonging to the Crown. And there is a case 
reported as late as the 15th year of James I. in which 
an issue as to villenage was tried” (Elton, “Custom and 
Tenant-right,” p. 29). In the face of this it is impossible 
to' hold that the sections of Littleton on villenage, for 
example, are the mere survival of legal pedantry describing 
obsolete institutions as if they were still alive. 

Thus much of the persons. Now for the tenure. It 
should really be needless at this day to contradict Black- 
stone’s story that all our customary tenures were Invented 
after the Conquest by the more or less capricious indulgence 
of the lords of manors. Only Blackstone’s story was 
adopted in unquestioning faith by Mr. Joshua Williams (in 
days long before he learnt of the historians and wrote his 
excellent book on “ Rights of Common ”), and so continues, 
it must be presumed, to be taken for gospel by the majority 
of law students. Therefore it may be worth while to 
recapitulate the facts. 
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1. There is no reason whatever to suppose that the actual 
tillers of the land were materiaHy disturbed by the Conquest, 
except where, as in Yorkshire, the land was harried as a 
punishment for stubborn resistance. 

2. Customary tenants are, in point of fact, found existing 
from Domesday till now without any discontinuous change 
in their tenure or its incidents : unless we are to count for 
such the final allowance, temp. Ed. IV., of their right to 
maintain their title in the King’s Courts even as against 
their own lord. 

3. The customs themselves bear every mark of archaic 
origin. Transfer by symbolic ceremonies ; a variety of 
rules of descent, showing affinities to early customs pre- 
served in other parts of Europe ; and the record and attesta- 
tion of title by the manorial courts, which, as a rule, if not 
always, represent ancient popular courts ; all these things 
point not to feudalism or to usages springing up under 
feudalism, but to a state of society far older. 

As to symbolic transfer, and the strange assertion of 
Sohm that there is no evidence of it in England before the 
Norman Conquest, I take this occasion to add that I have 
been guided by a note of Mr. Lodge’s (Essays in A. S. 
Law, p. 102) to half-a-dozen examples in the Codex 
Diplomaticus itself of similar character to that which I 
quoted in my last paper {Law Magazine and Review for 
February, 1882) from Professor Stubbs. The charters are 
numbered 12, *37, 104, 114 (where a sod from the place 
is expressed to be delivered along with the book), *^177, 
10x9 (in recital of an earlier grant). Two of them (here 
also noted by asterisks) are marked by Kemble as forgeries, 
but they are good enough as evidence that the like incident 
occurred in genuine originals which the forger was imitating. 

4. The country where common fields abound, as we 
learn from the facts collected and discussed by Nasse, is 
sdso the country of smill copyholds. We know that 
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common fields represent a primitive system of agriculture. 
If copyholds equally represent a primitive system of 
tenure, it is natural that where the one persists the other 
should persist also. If, as the popular account would have 
it, copyholds are of post-Norman origin, the coincidence is 
inexplicable. 

When Sir Edward Coke said that copyholders come of 
an ancient house, he spoke more truth than he knew. The 
ancient customary holders of land who were not great men 
enough to hold their estates by charter before the 
Conquest and have them confiscated after it are repre- 
sented by the modern copyhold tenants. I do not say that 
in every case copyhold is an ancient customary holding. 
It is possible that servile tenements of the most precarious 
kind may, in the course of the middle ages, have grown to 
some extent into customary estates. Nay, I think there is 
one class of copyholds which may with considerable proba- 
bility be referred to such an origin, the copyholds of so- 
called imperfect tenure which are still frequent in the 
western counties (Elton, “ Custom and Tenant-right,” p. 63). 
These are the copyholds for lives or years where the fines 
are still uncertain, and there is no strict right of renewal : 
a kind of estate which, in Mr. Elton’s words, “ by the 
severity of the lord’s exactions and the recurrence of a 
servile phraseology is shown to have descended from the 
precarious holdings of the natives who could call nothing their 
own.” Long as it has taken to establish even an inchoate 
tenant-right, I should be disposed to put back the origin of 
these holdings far beyond the Norman Conquest. They 
prevail only in the West of England, if indeed they are 
found at all elsewhere. There is no reason why this should 
be ko if they began as the holdings of English serfs or 
degraded free men. But there is every reason why it 
^ould be so if they began as the holdings of a conquered 
British population who remained as the serfis .and 
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tenants at will of the, English invaders on the land 
which had formerly been their own. In the east and south- 
east the British tillers of the soil were slain or dispersed. 
The remnant who may have been reduced to servitude left 
no distinct traces on the new form of society. In the west 
the English conquest was milder and more gradual. Still 
it was a conquest by the strong hand, and the relation of 
mere sufferance which Blackstone imagined between the 
Norman lord and the English customary tenant is like 
enough to have really existed between the victorious 
English settler and the Welshmen who were the captives 
of his spear. It seems a fair conjecture that the servile 
holdings of the West-Welsh, little or not at all affected 
by the Norman conquest, have all these centuries been 
growing into what we now know as copyholds of imperfect 
tenure. The proof of this, if proof be possible, would con- 
sist in finding specifically Celtic attributes (not merely such 
points of archaic laws and manners as may be found any- 
where by going far back enough) in the customs of such 
copyholds. This is a matter for Celtic antiquarians rather 
than for English lawyers, and I know not how far it could 
be carried. 

In the case of the peculiar “conventionary ” holdings of 
the Cornish mining country, where the tenant has an inheri- 
table interest, but must be re-admitted every seven years, 
something like proof is attainable. This custom, fully 
described in Concanen’s special report of Rowe v. Brenton^ 
presents distinct analogies to the customs of Brittany.^ 
Considering, again, the extreme antiquity of tin mining in 
Britain, it seems at least probable that the “ tin-bounding” 
custom of Cornwall, and the similar customs which exist in 
the mining district of Derbyshire, come down to us from a 
time earlier than the English occupation; and, indeed, 

* Coutumier O^n^ral, 4, 409 (usances locales du domaine congdable de 
Cornoaille). 
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when we remember that in Cornwall the English occupation 
is allowed to have been of the most superficial kind, even by 
those who are least favourable to the preservation of Celtic 
elements elsewhere, there is hardly room for two opinions 
on this point. 

What is above suggested as to the origin of the im- 
perfect copyholds of the west of England may perhaps be 
strengthened by consideration of the manner in which 
personal villenage was distributed over the country at the 
date of the Domesday survey. The Abstract of Population 
in the second volume of Ellis’s Introduction gives the facts 
ready to hand. We find that the proportion of servi to the 
whole population steadily diminishes as we go from the 
southern and western parts northward and eastward. In 
Cornwall and Gloucestershire, the former still really a 
West-Welsh country, the latter still half-Welsh, the servi 
are almost one in four. In Devonshire they are little 
short of oneTifth, in Shropshire over one-sixth, in Dorset 
and Somerset not much under, and in Hampshire they 
are over one-seventh ; in Worcestershire and Wiltshire 
it is about the same.* As we cross from west 
to east there is a notable change ; the average 
in the southern midlands, such as Berks, Oxfordshire, 
Warwickshire, is roughly one-eighth. As we go on 
to Leicestershire, Nottinghamshire, Staffordshire, Norfolk 
and Suffolk, we find the serfs ten per cent, of the 
population at most. In Derbyshire there fire hardly any 
serfs, and in Lincolnshire, Huntingdonshire, Rutland, and 
Yorkshire there are none at all. In the north-west, again, 
Cheshire shows a small proportion, less than one-twelfth. 
In the south-east the distribution seems irregular ; in Essex 
the seffs are about one-ninth, in Kent something less than 
one-tenth, in Surrey something more, while in Sussex they 

* jin Herefordshire the proportion » evidently high, but the numbers teem 
to'^ unceruin. 
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are less than one-twentieth. Local accidents of forest and 
fenland may in part account for these diversities ; the less 
profitable soil would be more in servile occupation, and 
serfs would be employed as herdsmen in the uncleared or 
half-cleared forests. In any case the average is much 
below that of the western counties. In one word, the serfs 
are fewer in proportion as the English settlement of the 
country is more complete. This decreasing ratio from 
west to east cannot be an accident, and we are led to infer 
that both the descent and the tenures of the nativi repre- 
sented by the present imperfect copyholders * ** of the west 
were not English but Welsh.’" 

How the king’s courts came to assume, as they did at 
least as early as the beginning of the fourteenth century 
(Y. B. 30 & 31 Ed. I., 168), that there was no villenage in 
Kent, is an unsolved riddle. The doctrine went so far that 
a man’s freedom was established by showing that any of 
his ancestors was born in Kent, “quia esset impossibile 
servum procreare liberum ” (Y. B. 33 Ed. I., 15). But in 
Kent itself such was not the opinion or practice, for 
villenage certainly existed there much later, as Somner 
has shown (Treatise on Gavelkind, pp. 73-75) ; to say 
nothing of the difficulty of accounting for the total dis- 
appearance within two centuries or thereabouts of the servile 
class registered in Domesday. The legal doctrine which 
no less certainly was acted upon by the courts out of 
Kent is a curious example of the rapid growth and accept- 
ance of fictions even when the facts contradicting them 
are not remote or difficult of access. 

F. Pollock. 

* There is nothing I know of to exclude the possibility that the Welsh them- 
selves before the English invasion had seifs, who may not have been Celts or 
even Aryans, or that these people left sensible traces in the population. And 
Mr. Elton {Origins of English History, ch. viii.) has collected a mass of facts 
tending to show that the preference of younger to elder sons, which in this 
country survives in the form of borough-English, is derived from non-Aiyan 

sources. But for the present purpose 1 keep within historic limits. 
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Baird, John Forster, of Bowmont Hill, Northumberland, and 
of the Inner Temple, Esq., Barrister-at-Law, aged 59. Called 
1850. March 15. 

Barber, Charles Chapman, M.A., of Lincoln’s Inn, Esq., 
Barrister-at-Law. Mr. Barber, who was called in 1833, and 
eventually became “ Father of the Equity Bar,” was of St. 
John’s College, Cambridge, where he graduated as 9th 
Wrangler, 1833, proceeding M.A. in 1836. Feb. 5. 

Bates, Thomas, M.A., of Heddon and Aydon, Northumber- 
land, and of Lincoln’s Inn, Esq., Barrister-at-Law, aged 71. 
Mr. Bates, who was eldest surviving son of John Moore Bates, 
Esq., of Heddon, was called to the Bar in 1839. He was M.A., 
and formerly Fellow, of Jesus College, Cambridge, where he 
graduated as 8th Wrangler in 1834. He succeeded his brother, 
John Moore Bates, Esq., M.D., in the Heddon and Aydon 
estates in 1866, and was J.P. for Northumberland, yan. 30. 

Bird, Edward Sumner, of Lincoln’s Inn, Esq., Barrister-at- 
Law, aged 26. Mr. Bird, who was called in 1881, was formerly 
of Balliol College, Oxford (4th Class, Jurisprudence, 1880), and 
was eldest son of the late C. J. Bird, Esq., H.E.I.C.S., of Little 
Hatherley, Cheltenham. Jan. 21. 

Blackwood, James Stevenson, D.D., LL.D., formerly of the - 
King's Inns, Barrister-at-Law, aged 76. Dr. Blackwood, who 
was son of P. Blackwood, Esq., was called to the Irish Bar in 
1833, subsequently graduated at Trinity College, Dublin ; 
B.A., 1844; LL.B., and LL.D., 1845; B.D. and D.D., 1857.' 
He took orders in 1847, and served as a Military Chaplain 
during the Crimean War. March 27. 

Boughey, Arthur, Esq., Solicitor (Irel.), aged 30. Admitted, 
1874. Nov. 27. 

Bovill, William John, Esq., Q.C., F.S.S., Bencher of 
Lincoln’s Inn, aged 71. Mr. Bovill, who was called to the 
Bar by the Honourable Society of the Middle Temple in 1847, 
was admitted ad euttdm at Lincoln’s Inn, in 1850. In 1872 
‘Jie took silk, and became one of the Masters of the Bench of 
Lincoln’s Inn. March 3. 
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Brownrigg, William Henry, Esq., Solicitor (Irel.), of 
Elsinore, Bray, Co. Wicklow. Admitted, 18^. Jan. 27. 

Burgass, Richard, of the Middle Temple, Esq., Barrister-at- 
Law, Chief Judge, Small Causes Court, Madras, aged 71. 
Called to the Bar, 1839. Jan. 28. 

Busk, Hans, D.C.L., LL.D., of Culverden Grove, Kent, and 
Nantmel, Radnorshire, and of the Middle Temple, Esq., 
Barrister-at-Law, aged 66. Captain Busk, who held his com- 
mission in the 15th Middlesex Rifles, and was well known for the 
part which he took in the formation of the Volunteer Forces in 
1858, was M.A. (1844), and LL.D. (1873), of Trinity College, 
Cambridge (B.A., 1839), and received the honorary degree of 
D.C.L. from the University of Oxford. He was called to the 
Bar in 1841, and was D.L. for Radnorshire, and D.L. and J.P. 
for Middlesex. His father, Hans Busk, Esq., of Glenalder, High 
Sheriff of Radnorshire, 1837, was grandson of Jacob Hans 
Busche, or Busk, who came from Sweden to England in 1712, 
and was naturalised, 9 Geo. II. March ii. 

Butler, George Slade, Esq., F.S.A., Solicitor, Town Clerk of 
Rye, aged 61. Admitted, 1843. April ii, 

Carmichael, George Thomas, Esq., Solicitor (Irel.), aged 26. 
Youngest son of the late George Carmichael, Esq., Solicitor, 
Kingstown. Admitted, 1876. Nov. 29. 

Catterall, Joseph, of the Middle Temple, Esq., Barrister-al- 
Law, aged 69. Mr. Catterall, who was called to the Bar in 
1845, had been for many years Recorder of Wigan. March 6. 

Chapman, Hon. Henry Samuel, of the Middle Temple, Bar- 
rister-at-Law, formerly Member of the Legislative Council, 
Victoria, Australia, aged 78. Mr. Chapman, who had held high 
Parliamentary and Judicial offices in Australia and New 
Zealand, was called to the English Bar in 1840. He was a 
Judge, Supreme Court, N.Z., 1843-52 ; Colonial Secretary, Van 
Diemen’s Land, 1852; M.L.C., Victoria, 1855; Attorney- 
General, Victoria, 1857, and again, 1858-9 ; Acting Equity 
Judge, Supreme Court, Victoria, 1862-3. Mr. Chapman was 
also for some years Law Lecturer in the University of 
Melbourne. Dec. 27. 

Charles, George, B.A., of Lincoln’s Inn, Esq., Barrister-at- 
Law, aged 48. Mr. Charles, who was called in i860, was of 
Exeter College, Oxford. March 3. 

Cochrane, George C., Esq., Solicitor (Irel.), Armagh. 
Admitted, 1858. Jan. 21. 
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Cri??s, Wiliam Charles, Esq., Solicitor, Tunbridge Wells, 
aged 51. Admitted, 1852. Feb. 22. 

Davenport, John Merrick, Esq., F.S.A., Solicitor, Clerk of 
the Peace for Oxfordshire, aged 72. Mr. Davenport, who was 
admitted in 1867, was author of “Annals of Oxfordshire,** and 
other works. 31. . 

Davis, Gateward Coleridge, of the Inner Temple, Esq., and 
of the New South Wales Bar, Barristcr-at-Law, aged 48. 
Mr. Davis, who was eldest son of Rt. Rev. D. G. Davis, D.D., 
first Bishop of Antigua, was called to the English Bar in i860. 
April 13. 

Davy, Henry, Esq., Solicitor, Ottery St. Mary, aged 73. April 9. 
Dennis, William, Esq., Solicitor, an Alderman, and formerly 
Mayor of Northampton, aged 65. Admitted, 1838. yan. 29. 

Dickinson, Sir John Nodes, Kt., M.A., formerly Senior 
Puisne Judge, and Acting Chief Justice, Supreme Court, New 
South Wales, aged 75. Sir John, who was son of Staff-Surgeon 
Dickinson, was of Gonville and Caius College, Cambridge 
(B.A., Senior Optime, 1829 ; M.A., 1832), was called to the Bar 
by the Hon. Society of the Inner Temple in 1840, and received' 
‘the honour of knighthood in i860, when appointed Acting Chief 
Justice, having been a Puisne Judge since 1844. March 15. 
Elderton, Henry Merrick, Esq., Solicitor, aged 67. Feb, 17. 
Fegan, Hugh James, Esq., Solicitor (Irel.). Admitted, 1864. 
April 6. 

Fleming, John, Esq., Solicitor (Irel.), aged 76. Nov. 29. 
Forman, John, Esq., W.S. tScot.), aged 44. Admitted 
1862. Feb. 18, 

Frazer, John, B.A., of the King’s Inns, Esq., Barristelr-at- 
Law. Called, 1845. B.A., Trinity College, Dublin, 1842. 

March 29. 

Gee, Alfred William, of the Inner Temple, Esq., Barrister-at- 
Law, aged 32. Called, 1879. Feb. 23. 

Hadden, William, Esq., Solicitor (Scot.), Haddington. 
Admitted, 1859. Feb. 7. 

Harris, Joseph, Esq., Solicitor, Leicester, formerly President 
of the Leicester Law Society, aged 84. Admitted, 1821. 
Feb. 22. 

Heather, Janies, Esq., Solicitor, aged 72. Admitted, 1846. 
F#i. 9. 

Hilder, Edward Augustus, Esq., Solicitor, Gravesend, and 
J.P.,aged7o. Admitted, 1836. Youngestsonof John Hilder Esq., 
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of Old Place, Sandhurst, Kent. Mr. Milder held the ofBces of 
Coroner for the borough of Gravesend and High Bailiff of the 
Gravesend and Dartford County Courts, and was J.P. for the 
borough of Gravesend. Marc/i 21. 

Hoare, Edward, Esq., Solicitor, aged 51. Admitted, 1861. 
March 11. 

Holroyd, Hon. Douglas Edward, M.A., of the Inner Temple, 
Barrister-at-Law, aged 47. Called 1863. Educated at Eton ; 
B.A., Ch. Ch., Oxon., 1857. Youngest son of George, second 
Earl of Sheffield, and brother and heir presumptive of the 
present Earl. Feb. 9. 

Hope, James, Esq., W.S. (Scot.), Deputy Keeper of the 
Signet, aged 78. Mr. Hope, who was admitted in 1828, was 
last surviving son of Right Hon. Charles Hope, Lord President 
of the Court of Session. Feb. 14. 

Horry, Sidney Calder, M.A., of Gray’s Inn, Esq., Barrister- 
at-Law, aged 74. Mr. Horry, who was M.A. of the University 
of St. Andrews, was called to the English Bar in 1835. 
Mar. 4. 

Howes, Richard, Esq., Solicitor, Northampton, aged 50. 
Admitted in 1853. Mar. 26. 

Hughes, William Buikeley, of Plas Coch, and of Lincoln’s 
Inn, Esq., Barrister-at-Law, M.P. for Carnarvon, aged 
85. Mr. Buikeley Hughes, who was educated at Harrow, and 
was called to the Bar in 1825, was eldest son of Sir William 
Buikeley Hughes, of Plas Coch. He was M.P. (Liberal) for 
the Carnarvon boroughs, 1837-59, and again from 1865 until his 
death, being in fact, says the Tims, the “ Father of the House of 
Commons.” He was D.L. and J.P. for Carnarvonshire and 
Anglesea, and served the office of High Sheriff of Anglesea, in 
1861. Mr. Hughes was descended from Hugh Hughes, of PlAs 
Coch, High Sheriff and M.P. for Anglesea, Attorney-General 
for North Wales, and a Bencher of Lincoln's Inn in the reign 
of Elizabeth. Mar. 8. 

Hunter, Harry Veitch, Esq., Solicitor (Scot.), aged 49. 
Admitted, i860. Feb. 7. 

Jefferson, Thomas Trafford Dunnington-, M.A., LL.^., of 
the Inner Temple, Esq., Barrister-at-Law, aged 29. Mr. 
Jefferson, who was younger son of the late Rev. Joseph 
Jefferson, of Thicket Priory, Yorkshire, was of Trinity College, 
Cambridge, B.A. (Senior Optime), 1875 ; M.A., 1878, and was 
called to the Bar in 1878. x. 
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Jordan, Edmund, of the King's Inns/ Esq.^Barriste^-atrLr^w. 
Called, 1845. Mar. 8.*' 

Knowles, Richard Brinsley, of the Middle Temple’, E^., 
Barrister-at-Law, aged 61. Mr. Knowles, who *wa^ the last 
surviving son of James Sheridan Knowles by his first fnafriage, 
was called in 1843. He edited the Chronicon Johannis de Oxenedis 
for the Master of the Rolls, and was at one time editor of the 
London Review. Jan. 28. 

Lane, Alfred, Esq., Solicitor, aged 34. Admitted, 1871. 
March 14. 

Lee, Charles Marsh, Esq., Solicitor, Salisbury, aged 65. 
Mr. Lee, who was admitted in 1844, had for twenty-six years 
held the office of Town Clerk of Salisbury. Feh. 19. 

Leeman, George, Esq., Solicitor, York, aged 72. Mr. Leeman, 
who was admitted in 1835, had been thrice Lord Mayor of York, 
and was Senior Alderman. He was M.P. (Liberal) for York, 
1865-8, and 1871-80, when he was succeeded by his son, the 
sitting junior member for that city. Feh. 25. 

Leslie, Thomas Edward Cliffe, LL.B., of the King’s Inns, 
Esq., Barrister-at-Law, aged 55. Mr. Leslie, who was Professor 
of Jurisprudence in the Queen’s University of Ireland, was 
second son of Rev. Edw’ard Leslie, Rector of Annahilt, Co. 
Down, Prebendary and Treasurer of Droniore. He graduated 
as Scholar of Trinity College, Dublin (B.A., 1847 ; LL.B. 1851), 
and was called to the Irish Bar in 1850. Jan. 29. 

Lucas, Ernest Frederic Bourne, Esq., Solicitor, Louth, 
aged 30. Admitted, 1873. 26. 

Lyndon, William P., Solicitor (Irel.), .aged 30. Admitted, 
1874. Feh. 17. 

McBlain, Frederick William, LL.D., of the King's Inns, 
Esq., Barrister-at-Law. Dr. McBlain, who was called fo 
the Irish Bar in 1845, and was for some time a member 
of the North-East Circuit, passed a distinguished career at 
Trinity College, Dublin, as Scholar, 1840; B.A., 1842, Senior 
Moderator and Gold Medallist in Classics, Ethics, and Logic, 
LL.B. and LL.D., 1857. His first legal appointment was that 
of Crown Prosecutor for Co. Armagh. In 1859 he unsuccess- 
fully contested Newry, and in 1874 the County of Armagh, as 
a Liberal candidate. After having filled, as locum ienens^ the 
County Court Judgeship of County Down, Dr. McBlain was 
named one of the Divisional Police Magistrates for Dublin, 
and during the very short time he had held that post had 
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prdved himself, says the Itish Law Times^ a spund, zealous, and 
firm administrator of the law. Feh. 7. 

MdGARTHY, Denis Florence, of the King’s Inns, Esq., 

Barrister-at-Law, Hopora^ Professor of Poetry in the Catholic 
University of Ireland, aged 62. Called to the Bar in 1846* 
April 7. 

MoLean, Robert F., S.S.C. (Scot.). Admitted, 1871. April 10. 
Maunsrll, John, of Oakley Park, Celbridge, Co. Kildare, 
and of the King’s Inns, Esq., Barrister-at-Law, aged 71. B.A„ 
Trinity College, Dublin, 1832. Called 1836. J.P. for .Co. 
Kildare, and High Sheriff, 1877. March 29. 

Mitchell, Sydney John, Esq., Solicitor, Solihull, Warwick- 
shire, aged 53. Admitted in 1851. March 22. 

Mulhall, John Bernard, Esq., Solicitor (Irel.), aged 64. 
Admitted, 1846. April 7. 

MuRPHY,James, Esq., Solicitor (Irel.). Admitted, 1853. ^aif.24. 
Naylor, Thomas Hacke, M.A., of the Inner Temple, Esq., 
^Banister-at-Law, aged 73. Mr. Naylor, who was of Queens’ 
College, Cambridge (B.A. 1838 ; M.A. 1841), was son of the 
lateT. H. Naylor, Esq., of Carisbrooke, I.W.,and was called to 
the Bar in 1841. In 1866 he was appointed Recorder of 
Sudbury. He was J.P. for the borough of Cambridge, of which 
he had twice been Mayor. March 3. 

Newman, John, of Combe Martin, Co. Devon, and of the Middle 
Temple, Esq,, Barrister-at-Law, aged 76. Called, 1834. April 6. 

Nicholson, Henry,. Esq., Solicitor, Clerk to the Commis- 
sioners for Taxes, City of London, aged 47. Admitted, 1858. 
Feh, 19. 

’ Pereira, Francisco Evaristo, F.R.G.S., of Gray’s Inn, Esq., 
Barrister-at-Law, aged 48. Mr. Pereira, who was formerly a 
member of the Legislative Council of the Straits Settlements, 
Singapore, was called to the Bar in 1865, having been admitted 
a Solicitor at Singapore in 1857. Dec. 30. 

Phillips, Thomas, Esq.. Solicitor, Plymouth, aged 55. 
Admitted, 1848. Feh. 24. 

Pike, Warburton, of the Middle Temple, Esq., Special 
Pleader, aged 64. Youngest son of William Pike, Esq*, of 
Bucknowde, Co. Dorset. Mr. Pike was educated at University 
College, London, and obtained his certificate to practice as a 
Special Pleader in 1840. yan. 29. 

Rice, Henry Edridge, Esq., Solicitor, aged 6z. Admitted, 
1843. yan. 22. 
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Rodgers, Charles, Esq., Jun., Solicitor, Sleaford, aged 34. 
Admitted, 1871. *Apfil 17. 

Salmon, Thomas Deere, M.A., of Penllyne Court, Glamorgan- 
sViire, and of Lincoln’s Inn, Esq.*, Barrister>at-Law, aged 62. 
Mr. Salmon, who was called to the Bar in 1844, was of 
Exeter College, Oxford (B.A., 1840), and was J.P. for 
Glamorganshire. He was the last surviving son of William 
Salmon, Esq., D.L., J.P., by Hester, daughter arid heiress of 
Reynold Thomas Deere, Esq., of Penllyne Court. Fth. 20. 

Shirley, Arthur James, Esq., Solicitor, Doncaster, aged 28. 
Admitted, 1876. Youngest son of W. E. Shirley, Esq., Town 
Clerk, Doncaster, and educated at Rugby. Appointed Coroner 
for Doncaster, 1879. Jan. 19. 

Steuart, John, of Dalguise, Esq., M.A., Edinburgh, W.S^ 
(Scot.), D#-L. & J.P. for Perthshire, aged 82. Eldest son qf 
Charles Steuart, ninth of Dalguise, whom he succeeded in 1829, 
Mr, Steuart was admitted a Writer to the Signet iri 1825. Going 
out to the Cape of Good Hope, he filled the office of High 
Sheriff in 1829, and* became Master of the Supreme Court there. 
The Steuarts of Dalguise in Perthshire descend from the second 
son of Sir John Steuart of Arntullie and Cardneys, youngest son 
of King Robert II. of Scotland by Mariota de Cardney. Du. 29. 

Strangways, Thomas Henry, Esq., Solicitor, aged 67. 
Admitted, 1837. Fth. 8. 

Taylor, Richard Stephens, Esq., Solicitor, aged 74. Admitted, 
1832. April II. 

Thxmbleby, Thomas, Esq., Solicitor, Spilsby, aged 68. 
Admitted, 1837. Jan. 27. 

Ullathorne, George Hutton, Esq., Solicitor, aged 63. 
MarcA 15. 

Underhill, Henry, Esq., Solicitor, Town Clerk of WolvfiT; 
hampton, aged 59. Admitted, 1847. Feh. 26. 

Vawdrey, W. Wyatt, Esq., Solicitor, Manchester, aged 28. 
Mr. Vawdrey, who was the younger son pf Benjamin Llewellyn 
Vawdrey, Esq., of Tushingham Hall, Malpas, was admitted in 
1876. Fth. 8. 

Woodcock, Thomas, Esq., Solicitor, Haslingden, Lancashire, 
age<i 71, Son of William Woodcock Esq., of Holcombe, 
Lancashire. Mr. Woodcock was admitted in 1833. Mmh 7. 

Wright, John Robert, of the Inner and Middle Temples and 
of The Craigan, Ifield, Sussex, Esq., Barrister-at-Law, aged 39. 
Called in 1865. April 5. 



Among the various suggestions which have been made for 
utilising the House of Lords to a greater extent than under 
the existing system, it has been proposed to give that House 
a larger share in initiating Legislation. Some of the Bills 
recently introduced in the Upper House grapple with their 
subject in so direct, concise, and practical a manner as to 
seem to afford grounds for believing that our Legislation 
would gain by such a change as above-mentioned. The 
Council of the Social Science Association has adopted a 
memorial in favour of one of these Bills, Lord Selborne’s 
Married Women’s Property Bill. Two other Bills, 
introduced by Earl Cairns, have also been, we understand, 
under consideration by the Standing Committee of the 
Association. Whatever opinions may be formed by 
different persons as to the merits of the Bills in question, 
we cannot but regard their introduction in the Upper House 
.as a healthy sign of Legislative progress. 


We are glad to be able to award the same praise for 
terseness and practical utility to a Bill introduced in the 
Lower House by Mr. Borlase, M.P. for East Cornwall, “ for 
the better Preservation of the Ancient Parochial Registers 
of England and Wales.” The need for such an Act as is 
-here contemplated is great and pressing, and is daily 
growing greater and more pressing. Readers of this Review 
have already been placed in possession of the facts in an 
exhaustive article {Law Magazine and Review ^ No. 
CCXXyilL, for May, 1878) by Mr. T. P. Taswell- 
Langmead, B.C.L., who had long ago, in the pages of 
NoUs and Queries, and in a Pamphlet on the subject, 
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advocated the centralisation of our Ancient Parish Registers. 
The Bill prepared by Mr. Borlase tells its own tale briefly, 
but forcibly, and we trust to see it pass the ordeal of 
“ obstruction ” with flying colours. It cannot too often be 
repeated that what has been done in Scotlsind and in Ireland 
can be done in England and Wales. And in the absence of 
the modes of substantiating pedigrees open to the landed 
classes in Scotland through the operation of ' Retours, 
Sasines, and Charters, the need for placing the Ancient 
Parochial Records of England in safety, under the custody 
of the Master of the Rolls, seems to be still more 
emphatically a crying need for England. 


The uiemory of Dr. Bluntschli should be held in honour 
ainung all who appreciate the value of the studies to which 
his life was devoted. We are glad to see by the current 
number of the Kevue de Droit International (1882, No. II.) 
that a goodly list of National Committees has been formed, 
in union with the Provisional Executive Committee, which 
consists of Professor Von Holtzendorff, of Munich, Pro- 
fessor D'Orelli, of Zurich, Professor Rivier, of Brussels, 
and Professor Schul/c, of Heidelberg, itself both a practical 
and a representative body. 

The National Committees include a large German list, 
amongst whose names we note the Vice-President of the- 
Baden Synod, a meeting of which, it will be remembered, 
was the very last public gathering attended by the lamented 
Professor. There is naturally a considerable array of 
Professors and Publicists on the part of Germany, including 
Von Bar, of Gottingen, Gessner, of Dresden, Gneist, of 
Berlin, Loening, of Heidelberg, Von Maurer, of Munich, and 
Count Von Wartensleben, President of the Juridical 
Society of Berlin, who has himself been taken from among 
his colleagues, full of years, since the list was prepared. 



QUARTERLY NOTES, 


339 


Great Britain is well represented by^the Right Hon^ 
Mountague Bernard, Sir Travers Twiss, Professor Holland, 
and others; the Netherlands by Professor Asser ; Russia 
by the well known Publicist, De Martens; Italy by 
Mancini, the veteran Jurist and Statesman ; while Dr. 
Bluntschli’s own pairia, Switzerland, contributes, as was to 
be expected, some of the most prominent of her sons in 
the ranks of her Professoriate and in Political life, includ* 
ing Hilty and Koenig, Professors at Berne, Professor 
Hornung of Geneva, and several members of the Pro- 
fessoriate and Judicature of that Canton of Zurich to which 
Bluntschli devoted himself so zealously and so successfully 
as a codifier of her law. Belgium contributes the 
distinguished names of Rolin-Jacqiieniyns, Minister of the 
Interior, and Laurent, Professor at Ghent, while Professor 
Rivier may be said to occupy an international position, as 
a representative alike of Belgium and of Switzerland. 

In the above sketch of the composition of the Committee 
we have only skimmed its cream, as it were. But we may 
add that Bankers and men of business appear on it no less 
than Jurists, Diplomatists, and Statesmen, thus faithfully 
reflecting the many-sidedness of Dr. Bluntschli’s mind and 
labours. All lovers of peace must wish success to the 
Bluntschli Stiftung, as a memorial of one whose last words 
were Pax honiinibus. 

We have already drawn attention to the valuable papers 
read by Sir Travers Twiss at the Cologne Conference of 
the Association for the Reform and Codification of the 
Law of Nations. In the Report just published for the 
Association (33, Chancery Lane), there will be found a full 
record of the numerous subjects of interest treated by a 
large and varied band of contributors to the work of the 
Conference. Among these subjects we may specially name 
Extradition, brought forward by Hon. David Dudley^ 
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Field; a Common Form, of Bill of Lading, discussed in 
papers by Mr. Charles Stubbs, M.A., LL.D., and Mr.. 
Richard Lowndes ; The Recent Progress of Arbitration, of 
which an historical sketch was given by ,Mr. Henry Richard^ 
M.P. ; International Copyright, Literary, nArtistic, and 
Industrial, treated by Mr. C. H. E. Carmichael, M. A;, with 
reference to the Brussels Congress of Commerce and 
Industry, 1880, and the Draft Anglo-American Convention^ 
still under consideration. A new question appears to us to. 
have been brought to the surface by Dr. Barnard, Presi- 
dent of Columbia College, U.S.A., who . advocated 
Uniformity of Time-Standards. It is difficult to imagine 
ourselves deprived, even for high scientific purposes, 
of the “ forenoon ” and ‘‘ afternoon,” to which we have 
been so long accustomed. 


We learn, with much pleasure, from the April number 
of the Rivisia Penale, that its able editor. Professor 
Lucchini, of Siena, has enjoyed a two-fold success in a 
recent competition for the vacant chairs of Criminal Law 
at the University of Palermo, and at the Ateneo of 
Bologna. Chosen by both. Professor Lucchini has made 
his election in favour of Bologna. The distinguished 
position which Signor Lucchini has long held among 
Italian Penalists receives fresh illustration in this double 
election. We congratulate the Ateneo of Bologna on this 
latest addition to its Professoriate, and the Rivista Penale 
on the fresh laurels gained by its learned editor, who will, 
we trust, not find it necessary to relinquish his direction of 
the Review. 
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The Institutes of Justinian edited as a Recension of The Institutes of 
Gaius^ By Thomas Erskine Holland, D.C.L., of Lincoln’s 
Inn,, Barr ister-al- Law, Chichele Professor of Diplomacy and 
Int.6rnational Law, and Fellow of All Souls’ College, Oxford. 
Second Edition. Oxford : Clarendon Press. 1881. 

The natural way of learning all Arts and Sciences, says Sir 
George Mackenzie, of Rosehaugh, in the Letter Dedicatory 
prefixed to his Institutions of the Law of Scotland 
is to know, “ first, the terms used in them, and tlie principles upon 
which they are founded, with the Origins of the one, and the 
Reasons of the other. A collection of these terms and principles 
is in Law called Institutions.” 

The most famous of such Institutions, the Institutes of 
Justinian, are here presented to the student by Professor 
Holland in a singularly elegant and convenient shape, and so 
edited as to show their intimate relation to the only less famous 
Institutes of Gaius. 

The Earl of Middleton, to whom Sir George Mackenzie 
dedicates his own book, had, it appears, aptly observed that 
“ Institutions are a Grammar.” We have here, therefore, in 
Dr. Holland’s Institutes, a Grammar of the Roman Law as it 
was both in the days of Gaius and in its later shape under the 
reforms of Justinian. 

It would be difficult to over-estimate the importance to the 
student whether of Roman Law or of Roman History of being 
able at a glance to take in the old and the new Law, to compare 
Gaius with Justinian. This is what Dr. Holland’s plan enables 
us to do, and this it is which places his edition in a niche by 
itself, and gives it a special value as a work ancillary to other 
editions of the Institutes, not prepared on this comparative 
method. While, however, the main object of Professor Holland’s 
Recension is to set forth clearly the relation between the^two 
great Institutional Treatises of the Roman juridical world, full 
justice is done to the writings of other Jurists of slightly lesser 
fame, who have left their traces more or less distinctly on 
Justinian’s pages. The marginal references, therefore, will be 
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found to embrace the various works of nine Roman Jurists 
besides Gains, of all of whom, as well as of their works, a brief 
account is given in the Introduction. 

The minuteness with which Professor Holland distinguishes 
the text of Gains from that of the Imperial revision is remarkable, 
and seems conscientious almost to a fault. For it extends even 
toportionsof words, such as “po [terit] ” and ‘‘po [test] ** onp. 105, 
and “ At [tiger] o ” on page 153, and similarly elsewhere through- 
out the Institutes. This minuteness of accuracy, will, it is to be 
feared, be quite lost on the ordinary student, even for honours. 
But it is probable that the textual scholar was more in the 
learned editor’s mind, when he determined upon this line of 
action, and such readers will no doubt be glad to have so con- 
tinuous a chain of what may perhaps not inaptly be styled 
intellectual finger-posts. 

The wave of revived study of Roman Law has passed across 
the Atlantic. During the course of last year lectures on Roman 
Law were given by a Leyden Jurist, Dr. Pincoffs, to so appre- 
ciative an aiulience of American law students that the result 
has been the creation of a permanent oflice of which the Lecturer 
has been aiipointed the first incumbent. Dr. Pincoffs had 
the opportunity of stating the case for the study of his subject 
as a necessary part of scientific juridical education, not only in 
class, but also in the pages of the American Law Review for 
SeptfMuber, 18S1 (Boston ; Little, Brown, & Co.). He was thus 
enabled to get a twofold hearing, and this fact probably con- 
tributed not a little to popularise the idea, and to help it to take 
root in the American mind. Wo cannot but believe that this is 
a healthy move fur our Transatlantic cousins to have taken, and 
that it will tend directly to foster the growth of a more scientific 
education for the Bar in the United States. Our able contempo- 
rary, the American Law Review, and the American Bar Associa- 
tion have both devoted considerable time and space to the 
discussion of legal education, and we think we shall not be 
over-stating their respective conclusions if we say that they 
indicate strongly the necessity for a thorough reform. In this 
reform, we cannot now have any doubt,- an increased attention 
to Rfoman Law will be a conspicuous feature. We therefore 
anticipate a demand for increased facilities for the study of 
Gaius and'Justinian, and we shall expect to hear, ere long, that 
Professor Plolland’s edition of the Institutes will have become 
, a household word in regions unknown to the Roman Eagles, and 
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will help forward the realisation of the great fact insisted upon 
by Sif* George Mackenzie, that ** the great principles of justice 
and equity are the same in all nations.*’ 


A Treatise on the Jurisdiction and Practice of the Admiralty 
Division of the High Court of Justice with an Appeftdix of Statutes, 
Precedents, &c. By Edward Stanley Roscoe, Barrister-at-Law. 
•Second Edition. Stevens and Sons. 1882. 

We are not surprised that Mr. Roscoe*should have found the 
demand for his clear and useful prkis of Admiralty Law, warrant 
him in bringing out stn early second edition. Already favourably 
known by other works which implied similar powers, though on 
a lesser scale, the author’s reputation has been well sustained 
in the fresh department of legal literature wliich he has lierc 
taken up. The comparatively sliort time wliicli has elapsed 
• since Mf. Roscoe’s present Treatise first ajipoared has never- 
Iheless given him no inconsi<lcral)le amount of additional matter 
to work in. Besides the English causes criebres, some of which, 
e.g, the Parlcmcnt Beige, have received sjxicial treatment in the 
pages of this Review at the hands of Sir Travers Twiss, wo 
observe that Mr. Roscoe has included leading American cases, 
distinguishing them by the letter (A). On some points there is 
still a field for further labours 011 the author’s parti Thus, for 
instance, the account which he gives us of the Admiralty 
jurisdiction and practice in the Courts of the Channel Islands is 
confessedly meagre. It would be interesting to learn something 
definite of a practice which has descended to the present day 
in an uninterrupted line from the “ Grand Coutumier *' of 
Normandy, and whicJi has been develojied, we suppose we may 
assume, quite independently of English influences. 

In regard to some of the Inferior Courts with which Mr. 
Roscoe deals, there have been important decisions since his 
book reached us. This is, of course, a difiiculty with which no 
author can contend. But the language employed by Mr. 
Roscoe to define the powers of the City of London Court seems 
thoroughly in accordance with the judgment of Huddleston, B., 
in Reg, v. The Judge of the City of London Court and Henry Covington, 
Had a different decision Ixjcn arrived at, indeed,^ it certainly 
appears to us that the City of London would have presented 
a distinct case of anomia. But it is now beyond question that 
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the Judge of the City of London Court has the Admiralty 
Jurisdiction attributed to that Court by our author at page 113. 
In his introduction, Mr. Roscoe gives a brief but interesting 
summary of the history of Admiralty Jurisdiction in England, 
and shows how the recent changes in our system have practi- 
cally given a peaceful victory in their long-standing feud with 
the common law to the Civilians who practised in the Court of 
the Lord High Admiral, and who were learned in the Law of 
the Sea. 

A Tyeatise on the Law and Practice of Agricultural Tenancies, By 
the late Georgk Wingrove Cooke. New Edition, in great part 
Re-writtcn, by G. Price Goldney, of the Western Circuit, and 
W. Russell Griffiths, LL.B., of the Midland Circuit. 
Stevens and Sons. 1882. 

There was clearly need for a new edition of Mr. Wingrove 
Cooke’s valuable work, and the manner in which the need has 
been supplied by Mr, Goldney and Mr. Griffiths cannot fail to 
render I lie Treatise;, thus recast, a book of great practical 
utility to landlords and tenant-farmers, as well as to the Legal 
Profession. 

The present Editors, while abstaining from any comments of 
their own upon the Law as it is, have provided ample materials 
for the consideration of points in which it is capable of 
improvement. They have also allowed us to retain the power 
of observing some of the author’s own thoughts on the subject, 
in notes marked as having formed part of the first edition. 
Thus, at p. 149, we see that Mr. Wingrove Cooke tersely 
defined the position of things in North Wales as “ High 
rents, pgor farmers, and wretched farming, as a rule,** and 
expressed strongly his opinion that it would be vain to interfere 
with the habits of the farmers there, unless the “ whole system*’ 
was changed. The change suggested was a radical one; 

larger farms and lower rents; new capital, new comforts, and 
new wants.*’ The question thus incidentally raised is a wide 
one. Had Mr. Cooke been living now, he would probably 
have extended his formula to other parts of the country, far 
beyond the limits of North Wales. The very full and interest- 
ing information collected in the Report of the Committee of the 
Central and Associated Chambers of Agriculture, 1873-4, which 
was the basis of the Compensation clauses of the Agricultural 



REVIEWS. 


345 

Holdings Act, 1875, is epitomised by Messrs. Goldney and 
Griffiths, and forms a most useful feature of their work. They 
also print the judgment* of the Court of Exchequer, per Parke, 
B., in Hatton v. Warren (i M. & W., 466), on account of its 
great importance in regard to the operation of the custom of 
the country, in cases of Lease or Special Agreement. The 
customs disclosed in the Report of the Chambers of Agriculture, 
and the force of which was clearly laid down by Mr. Baron 
Parke, are, as the Editors truly remark, very varying, and 
require to be carefully studied. They throw no small amount 
of light on the Social and Economical, no less than on the 
Political History of England, and they deserve the attention of 
all students of Ancient Law. 

We anticipate a long life to Mr. Wingrove Cooke’s Treatise, 
under the clear and careful editing of Messrs. Goldney and 
Griffiths. ' 


Tiu Practice of the Chancery Division of the High Court of Justice^ 
and on Appeal therefrom. Being the Sixth Edition oi DanielVs 
Chancery Practice^ with alterations and additions and References 
to a Companion Volume of Forms. By Leonard F iei.d, Edward 
Clennell Dunn, and Theodore Kibton, Barrislers-at-Law, 
assisted by William Henry Upjohn, Barrister-at-Law. In two 
volumes. Vol. I. Stevens and Sons. 1882. 

The Annual Chancery Practice. By Thomas Snow, M.A. 
of the Inner Temple, Esq., Barrister-at-Law; and Hubert 
Winstanley, of Lincoln’s Inn, Esq., Barrister-at-Law. 
Maxwell and Son, and Henry Sweet. 1882. 

Although constituting the Sixth Edition of Daniell’s well- 
known “ Chancery Practice,” the alterations required in order to 
incorporate the new practice under the Judicature Acts, have 
been so numerous and extensive that the work before us may be 
regarded as substantially an original undertaking. Judging by 
the first volume now issued, the learned authors have spared no 
pains to make this new^ book of Practice as comprehensive in 
scope and as accurate in detail as that which has so long enjoyed 
an almost unique reputation as “ Daniell’s Practice,” Indeed if 
any fault is to be alleged, it would be that the work is perhaps 
somewhat too exhaustive ; a fault however which is on the right 
side in a book of Practice, which is not intended to be read 
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through, but to serve as a mine of information for ready reference 
whenever the Practitioner may have occasion to seek for guid- 
ance. The present volume comprises, in addition to introduc- 
tory observations on the composition and machinery of the 
Supreme Court of Judicature, sixteen chapters. These are 
devoted, in successive order, to; The Commencement of an 
Action — Persons who may bring it — Persons against whom it 
may be brought — Parties — Proceedings on the part of Plaintiff 
previous to issue of Writ — The Writ of Summons — Appearance 
and Proceedings in Default of Appearance — Proceedings after 
Appearance and before Pleading — The Pleadings — Proceedings 
in Default of Pleading — Discontinuance and Withdrawal of 
Claim or Defence — Accounts and Inquiries — Evidence — Motion 
for Judgment — Trial and Hearing — ^judgments and Orders. The 
body of the work is preceded by a useful Table of General Orders, 
Rules, Judges’ Regulations, and Registrars* Regulations ; a Table 
of Statutes, and List of Cases ; while the Analytical Index, which 
covers over a hundred and seventy pages, is exceptionally full. 
We can congratulate the authors on having produced a well- 
written, clearly arranged, and eminently practical Treatise, 
which we doubt not is destined to meet with its due recognition 
at the hands of the Profession. 

“ The Annual Chancery Practice,” by Mr. Snow and Mr. 
Wiiistanluy, authors of the “Lancaster Chancery Practice,” is a 
new venture of a somewhat novel character, alike in its design 
and in the low price at which it is published. In this latter 
characteristic, and in its general appearance, it somewhat 
resembles Sir William Charley’s “ Practice under the Judicature 
Acts,” although its price, low as it is, still exceeds by a hundred 
per cent, that marvel of cheapness in legal literature with which 
the present Common Serjeant of the City of London astonished 
the publishers of the precincts of the Inns of Court. The 
“ Annual Practice ” differs materially in design from the new 
edition of “ Daniell.” It is, in fact, an annotated collection of 
all the Statutes, Orders and Rules, relating to the general 
Practice, Procedure, and Jurisdiction of the Chancery Division 
of the High Court, and on Appeal therefrom to the Court of 
Appeal. Part 1. comprises the Statutes; Part II., the Rules of 
the Supreme Court ; Part 111 ., the Orders as to Court Fees 
and Stamps; Part IV., those sections of the Master in 
Chancery Abolition Act, 1S32, the Rules of C. O. 35, and G. O., 
27th May, 1865, Regulations of 8th August, 1857, with 
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other provisions and cases relating to Proceedings in 
Chambers; Part V. is devoted to proceedings in the Chancery 
Pay Office; and Part VI. contains a selection of the principal 
F orms. To this is appended a very useful Table of the Chancery 
Procedure Act, and Consolidated and General Orders issued 
previously to the Judicature Acts, and of the Regulations of 
8th August, 1857, as to business in Chambers. The annota- 
tions, which are embodied in the text, are terse and to the 
point, and amply supported by references to cases and other 
authorities. The authors give evidence of having bestowed 
much well-directed labour in the compilation of the volume, 
and its annual re-publication, corrected up to date, will 
doubtless prove extremely useful to the Practitioner. 

The Law of Cofnpemation under the Lands Clauses, Railways 
Clauses Consolidation Acts, the Public Health Act, 1875, the 
Artizans and Labourers Dwellings Improvement Act, 1875, 
and other Acts, the Metropolis Local Management Act, &c. 
With a full collection of Forms and Precedents. By Eyrr 
Lloyd, of the Inner Temple, Barrister-at-Law. Fifth Edition. 
Stevens and Haynes. 1882. 

Since the first edition of this useful and now well-known work 
appeared, there has been a considerable mass of amending 
legislation on the subject, after the fashion which it seems to 
please us to pursue. Few are the Acts of modern times which 
have not a following of amending and interpreting Acts as large 
as the tail of the great chief Phairshon when he set out at tlie 
head of four-and-twenty men and five-and-thirty pipers I 

Through the maze which is thus but too often the consequence, 
a clear-headed guide is needed. Such a guide will be found for the 
Law of Compensation in Mr. Eyre Lloyd, whose new edition is care- 
fully brought down to date, and includes more than a hundred 
pages of Precedents, besides the text of the Acts of 1845 and 1875. 
In his discussion of the principles involved in the several Acts 
and in the decisions on them, Mr. Lloyd refers frequently to 
Scottish, Irish, Colonial and American cases. These will be 
found in not a few points to throw a valuable side-light on the 
binding cases, and it is well that Counsel should find ready to 
hand a suggestion of what may open up a new view that may 
ultimately find its way into English case-law. The volume, 
although much increased in its contents, remains of a convenient 
size for transport and reference in Court or on Circuit. 
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The Law nlaiing to Building Leases and Building Contracts, 
with a full collection if Precedents, and the Statutes relating to Building. 
By Alfred Emdbn, of the Inner Temple, £sq., Barrister-at*Law. 
Stevens and Haynes. 1882. 

In this work Mr. Emden has collected and systematically 
arranged a mass of legal lore relating to Building Leases, 
Building Contracts, and generally to the improvement of Land 
by Buildings and their construction. The lawyer, the architect, 
and the contractor will here find brought into a focus and 
readily available, information which would, but for this convenient 
volume, have to be sought for in various quarters. The land- 
owner, estate agent, and owner of house property will also each 
find it a handy book for reference whenever any of the constantly 
recurring questions connected with- building from time to time 
arises. The striking fact that in England and Wales, during 
the decade 1871-1881 the number of inhabited houses has 
increased from 4,259,1 17 to 4,833,844, of uninhabited houses from 
261 ,345, to 380,684, and of houses in course of erection from 37,803 

4^»759» will afford some indication of the large and increasing 
number of persons who arc interested in the subject of building. 

Mr. Emden divides his hook into three parts *which are 
respectively that of (i) The Law relating to contracts to build, 
Building Leases, &c,; (2) Precedents for Building Purposes; 
and (3) The Statute Law with respect to Building. The 
twenty-three chapters into which Part I. is sub-divided, 
contains a minute and exhaustive exposition of the branch of 
the Law with which it deals. The Precedents in Part II. 
appear to be apt and well chosen, while the collection of Statutes 
is elucidated by pertinent notes and references to the -latest 
decided cases under the various sections. The “ Glossary of 
Architectural and Building Terms,” which is appended, contains 
much technical information which the’ lawyer and owner 
of property will find practically useful in their intercourse with 
the building fraternity. 


Hints on Advocacy. By Richard Harris, of the Middle Temple 
and Midland Circuit, Barrister-at-Law. Sixth Edition, Revised 
and Enlarged. Stevens and Sons. 1882. 

The fact that the work before us has reached its sixth edition 
is sufiicient to prove the utility which it has been found to 
possess for the legal profession. Passages bearing* upon 
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Advocacy may, no doubt, be found in memoirs of great lawyers, 
such as Lord Campbell, Lord Abinger, &c.* But of scientific 
treatises on .this subject there is so absolute a dearth that 
Mr. Harris may be said to have broken a practically virgin 
soil. We have not space to go into details to show Jiow well he 
has worked it. But wc may say generally that he has pro- 
duced a book at once entertaining and really instructive. The 
principal varieties of witnesses arc classified under leading types, 
and the young aspirant to forensic honours is warned what not 
to do, as well as what to do, with each type. It is unnecessary 
to remark that many of the types of witnesses are amusing to 
read about, whether their special characteristic consists in being 
“ nervous,** “ awkward, *i “ truthful,** or “ positive.’* The 
humorous as well as the serious sides of the aspect of the 
police force, as witnesses and as prosecutors, are both set before 
us. We have lately been reminded by the leading journal of 
the stupendous humorousness of the Force as displayed in 
Ireland in the person of Inspector Smith, who seemed to con- 
sider himself possessed of a sort of treasure of superabundant 
merits, out of which he could evolve a general power of abso- 
lution for tHe constabulary under his command. 

On the Grand Jury question, Mr. Harris appeared at first sight 
to take up a position antagonistic to that which has been 
advocated in this Review by Mr. Kinghorn. But, on consideration, 
we find the two writers in substantial agreement. An institution 
capable, teste Mr. Harris, of being worked as a “ secret inquisi- 
tion,*’ must needs, as he urges, afford work for any Attorney- 
General of whatever politics, to “take away its power for 
mischief.” 

Mr. Harris always writes to the point. His book deserves 
to be carefully read by the young barrister, whose career 
is yet before him. He may not improbably owe some of 
his subsequent laurels to the study of Hints on Advocacy^ 


Transactions of the National Association for the Promotion of Social 
Science, Dublin Muting^ i88i. Longmans. 1882. 

The interesting volume which has just issued from the press 
contains a full record of good work done under circumstances of no 
little difficulty. The Dublin Meeting of the Social Science Associa* 
tion, which might well have been thought a somewhat risky experi- 
ment, proved to be one of the most, successful that has been held of 
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late years. Warmly taken up by the inhabitants of the Irish 
capital, the Congress was hospitably received, and its work kept 
up to a standard worthy of a city claiming to be the Second 
City of tiie United Kingdom. The subjects, as usual, cover a 
wide area, but the selected subjects, which are the principal test, 
give at least as large a place to practice as to theory, and show 
no disposition to evade difhcult questions- because of their 
difficulty. Mr. Joseph Brown, Q.C., in his paper on the Jury 
Laws, gave his hearers much food for reflection in the details 
which he was able to set before them of the working of a reduced 
Jury, with a majority verdict, in several of our Colonies. Why, 
he then asked, is a majority verdict good on one side of ‘the 
Tweed, and not on the other: for Englishmen in Tasmania and 
Jamaica, but not in England or Ireland ? 

International Law was represented by a discussion on the 
Desirableness of Periodical Meetings of Representatives of 
various States, to which all disputed questions should be 
referred. Sir Sherston Baker, the learned editor of Halleck’s 
International Law^ and Mr. C. H. E. Carmichael, M.A., took up a 
generally negative attitude, while Don Arturo de Marcoartu 
demanded the constitution of an “ International Parliament and 
Supreme Tribunal.” This seems a sort of fusion of the scheme 
of an International Government,” sketched by Professor 
Lorimer in the Revue de Droit IntermtionaU with the more 
generally advocated plan of an International Tribunal. The 
presence of Mr. Dudley Field, the well-known author of 
Outlines of an International Code, gave additional zest to the debate. 

The address of the distinguished President of the Congress, 
Lord O’Hagan, and the several Presidents of Departments are 
well worth reading and studying. They embody, as the entire 
volume of Tramaciions embodies, many thoughts of many 
minds. 


Essays in Jurisprudence and Ethics, By Frederick Pollock, 
M.A.| LL.D., late Fellow of Trinity College, Cambridge. 
Macmillan and Co. 1882. 

A * volume of Essays on two such closely allied subjects as 
those which Mr, Pollock has here undertaken to discuss, cannot 
tail to be. of value to the students of either science. When 
treated by Mr. Pollock, we know beforehand alike the care and 
the skill with which they will be treated. 
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The volume before us deals with not a few serious and 
important questions of the day, in a clear *and forcible style, 
suited alike to the jurist and the general reader. We have here 
such varied topics as the Nature of Jurisprudence, the Theory 
of Prosecution, Mr. Spencer’s Data of Ethics, the Oath of 
Allegiance, the Science of Case-Law, the History of English 
Law as a branch of Politics, and Marcus Aurelius and the 
Stoic Philosophy. 

Of so diversified a collection, the result of several years of 
thought and vrriting, we cannot pretend to give more than the 
merest outline. Some of the Essays, dealing as they do with 
works and subjects which have been treated either in articles 
or reviews in our own pages, have for us a somewhat special 
attraction. It has been with no little added interest that we 
have followed Mr. Pollock through his able analysis of the 
recent works of Prof. Holland, Prof. Lorimer, and Mr. W. E. 
Hall. We are glad to note, and we arc sjire that Mr. Pollock 
himself^will have noted the fact with equal pleasure, that the 
learned Professor of Public Law in the University of Edinburgh 
has received a fitting recognition of his high merit in the shape 
of the Doctorate of Laws of his own Ahna Mater y which is also, 
honoris causa, the Alma Mater of Mr. Pollock. Many readers 
will turn almost instinctively to the Essay on the “Oath of 
Allegiance,” fraught as it is with a most direct bearing on a 
still abiding controversy. The “ bare re??idiie,” retained in 1868, 
of the “ elaborate fabric ” of oaths designed by a long sgrics of 
Statutes as a bulwark against the Pope and the Pretender, is 
indeed, as it would sebm to a dispassionate judgment, very 
small. But it is large enough to afford a lever for a considerable 
agitation, in whicj[i,so strangely arc the tables turned, the repre- 
sentative of the Pope in this realm sides with those who wish at 
all costs to bolster up what they believe to be their “ common 
Christianity *’ by maintaining this highly valuable bulwark, 
price ;^5oo, and upwards. What would Marcus Aurelius have 
thought ol such doings? Would they have answered his 
conception of “living according to Nature,” or have fulfilled 
the stoic Vision of the World-State, that City whereof the 
several States are but streets, and whereof all men ' here 
below are citi2ens ? Assuredly not. Our eyes, we must 
confess, are yet holden, and the walls of that fair City greet 
U8 not, save in the visions of the night. Pray we then, 
Fiat Lux! \ ' 
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Leeims on Cfodit and Bankings Delivered at the reciuest of the 
Council of the Jnstitutt pi £fankers in Scotland;*^ By Henry 
Dunning' Macleod, M.A., of Trinity College, Cambridge, and 
the Inner Temple, ^Farrister-at Law. Longmans. 1882. 

Mr. Macleod, with whose various works on the Science of 
Econotnics the readers of this Riview are familiar, has here made 
a useful addition to that class of his writings by which he has 
sought to popularise the conception of Economics. Addressing 
himsey[ in the present case to Scottish audiences, and to 
audiences of Scottish bankers, the learned lecturer has naturally 
emphasised thfi fact upon which he loves to dwell of the support 
given to his views., by Roman Law, the basis, as he rightly 
reminded his hearers, of so much of Scottish as well as Con- 
tinental Law;^ Once more Mr. Macleod here insists that the 
true feconomic test of Value is4iot Labour but Exchangeability ; 
or as the Roman Law puts it, “ Res tanti valet quanii vendi potest,'' 
Qnee more he sets fo|Lh that Property is in his view, as in Bacon’s, 
a Right, not a Thing; the Totality of Rights which #can be 
exercised gver anything. 

*Mr. Macleod’s language is always clcUr and forcible, and full 

of example and illustration. We cannot but hail in these 

lectures a good omen for the hope which he expresses that thd 

Scottish bankers of the nineteenth century will imitate <m 

Eorth and Dee tttat iiuioA of commerce with learning which 

madl* the shores of Arno so brilliant in the days of the Medici. 

< ♦ . 

* A (Honcfse AMdgement of the Law of Real Property, By J. A. 
SHkXRWOOD, of Lincoln’s Inn, Esq., Barristcr-at-Law. Second 
Edition. ^ Stevens and Sons, 1BS2. ^ ‘ 

We have here another of Mr. Shearwood’i^ clear and useful 
manuals for the student. It seems to us to be excellently 
adapted to its purpose; and is in the present edition brought 
well down to date.^ The author is careful to support his state- 
ments throughout by references to well-known text books, 
ancient and modern, ranging from Glanvill to Dart’s Vendors 
and Purchasers, References are also given to *the necessary 
Case-law of the subjects, including some cases which have been 
Very fully discussed in this Review sls, Angus v. f>alton,^ in 
an arti9le by W.'Markby, D.C.L., the learned Reader in Indian 
Laiv in die University pf Ox§)rd, in No. CCXXXIL for 
May, X879. 
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L— THE CHANNEL TUNNEL FROM THE POINT 
OF VIEW OF INTERNATIONAL ^LAW; 

A SUGGESTION well calculated to startle the nerves 
of all timid and peace-loving pedple has been made 
in a recent number of the Law Journal. 

Those who oppose the execution of a Channel Tunnel 
on military grounds,” says the writer, will do well to 
consider whether the opposition of this country is neces- 
sarily conclusive. Suppose the ‘ Chemin de Fcr Sous- 
Marin,’ aided it may be by British capital, were to take 
French leave, and set to work without asking the British 
Government or Parliament ? ” The writer then goes' on to 
argue that as a late decision of the Courts of this country 
has established that the realm of England only extends 
seawards to the line of low water mark, and that as the 
jurisdiction since given to the English Courts by the 
Territorial Waters Act of 1878, only applies to ships on the 
sea, and not to land beneath the sea, there is nothing in 
International or Municipal Law to pr^event a French 
Company, if so minded, from running a tunnel from the 
French coast, at any rate to the low water mark at Dover, 
even against the will of the British nation and Governinent ; 
and that if, as is the case, we believe, at Dover, the foreshore 
were owned by a private individual! and not by tlie Crown, 
as is usu^ly the case, the company might buy the foreshore 
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by private agreement with the owner, and complete 
their tunnel, approaches and all, in defiance of our national 
protest. “In fact,” he continues, “ from the point of view 
of International Law, it would be the last step only which 
wduld cost — namely, ithe rise to the surface of the tunnel 
under the foreshore and in British terra firma. If, however, 
the French company could buy their footing there is no 
reason why they should not hold it, as by the Naturalisation 
Act of 1870 the disability of aliens to hold land is 
abolished. No doubt an Act of Parliament might be 
passed annulling the purchase ; but such a step is more 
possible than practicable. It thus seems that, if England 
does not meet France half-way, we may have France 
coming across to us under the sea, and actually touching 
British soil at Dover.” 

This alarming theory is dismissed in a few scornful words 
by the “ Eminent Military Authority ” who contributed an 
article on the question of the Tunnel to the Nineteenth 
Century for March : — 

“ To maintain the contrary,” he says, “ is to put forward 
a plea very much like that of the legal paper which the 
other day,, by an ingenious calculation as to the number of 
miles from- the shores to which our jurisdiction extended, 
and expressing a grave doubt whether we had any 
jurisdiction at all under the sea, proved that by International 
Law we were bound to permit our national destruction. To 
all which I would reply in the words of the greatest of our 
constitutional lawyers, who when speaking about our 
destruction of the Danish Fleet, said, ' It is in vain to refer 
to the Law of Nations for ^ny authority on the snjbject in 
the .unprecedented circutn stances in which this country is 
placed. What usually passes by that name is merely a 
collection of the dicta of wise men who have devoted them- 
selves to this subject in different ages, applied to the 
circumstances of the world at that period in which they 



FROM THE POINT OF VIEW OF INTERNATIONAL LAW. 355 

wrote, or circumstances nearly resembling them, but none 
having the least resemblance to circumstances in which this 
country is now placed.’ / 

Although, perhaps, the national danger from French 
enterprise thus threatened by our legal authority will be 
dismissed by most practical men as theoretical and, indeed, 
chimerical, it may be not uninteresting, in view especially 
of the claim recently set up by the English Tunnel Company 
to carry on their works below low water mark, witlv^ut the 
sanction and against the wishes of the Board of Trade, if 
we consider briefly the important questions raised by the 
two contradictory authorities legal and military now 
before us. 

On the one side it is said the Tunnel is being constructed 
under the bed of the English Channel which forms part of 
the high seas ; the bed of the high seas is the property of 
no one nation, it is waste land which may be occupied by 
the first comer to the exclusion of all others, and occupancy 
by the subjects of a State draws with it State occupation 
and dominion. The realm of England extends no farther 
seawards than the low water mark except for purposes of 
criminal jurisdiction over foreign ships. There is nothing 
therefore to prevent a French company from constructing 
a tunnel from France to the limits of low water at Dover, 
where the foreshore belongs to private owners, and it would 
be a breach of International Law for the British Government 
in time of peace to prevent by force works out of the realm 
of Englani^, however much those works might be in their 
opinion a standing menace to the country. To this reply is 
made that International Law consists of no inflexible irules, 
but is capable of being modified to meet the circumstances 
of every new case and every new danger, and that no 
nation should permit itself to be fettered by rules which 
might lead to its national destruction. Without wholly 
agreeing with the political opportunism of this definition of 
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the Law of Nations, or relying as a precedent upon such a 
very dubious piece ‘of International Morality as the seizing 
of a neutral fleet to prevent the possibility of its becoming 
hostile at some future time, -let us attempt to deduce from 
the recognised rules of International Jurisprudence some 
equitable and reasonable principle which may serve as a 
conclusive answer to an alarming proposition. 

The questions involved in the discussion are three: 
ist. What is the Law of Nations as to property in and 
possession of the bed of the sea? 2nd. What are the 
recognised limits 'seawards of the territory and jurisdiction 
of a State ? 3rd. What means of protection and defence 
is a nation entitled to adopt for the purposes of self- 
preservation ? The answers to these three questions which 
we will endeavour to give in order, must depend od that 
system of Ifitemational' Jurisprudence which, founded on 
justice, equity, and the reason of the thing, l^as received the 
assent of all civilised independent communities, either 
positively as by treaty or compact, or impliedly as by 
immemorial usage and acquiescence. 

The question whether the open sea or any part of it is, 
or can be, the property of any one State to the exclusion of 
all others has given rise to many celebrated controversies 
in former days. Warlike nations which by. thefr maritime 
superiority have from time to time enjoyed an undoubted 
practical supremacy qyer the high seas, have not been 
backward in asserting claims to actual dominion and pos- 
session — thus the Crowns of Spain and Portugal claimed 
the exclusive dominion both of the lands and seas of the 
New World, under the famous grant of Pope Alexander VI. 
—founded on the right of discovery and conquest. These 
arrogant pretensions were boldly combated by the Dutch 
. as soon as they had shaken off the political yoke of Spain 
and the religious yoke of Rome, and their great statesman 
and jurist, Hugo Grotius, in his celebrated treatise. Mare 
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Liberum, published in 1609, took the lead in maintaining 
the common right of mankind by the Law of Nature 
to fhe free navigation, commerce, and fishery pf the 
Atlantic and Pacific Oceans. More reasonable claims have 
been set np by various ' nations over what may be called 
the narrow seas washing their shores: thus Denmark used 
to claim by immemorial usage the sole dominion of the 
Sound and two Belts, and indeed at one time extended her 
pretensions to the sole right of fishery in the North Sea, a 
claim haughtily rejected by Queen Elizabeth in 1602. So the 
Venetians claimed the sole dominion of the Adriatic adjacent 
to their territories. 

But the greatest aggressor in this respect has been the 
Crown of England. Apart from the proud claim to be 
saluted first, all the world over, as sovereign of the seas, 
which at the zenith of her maritime ascfcdancy she 
rigorously exacted, she has from the time of Alfred claimed 
and generally successfully maintained a sovereignty over 
the four seas which wash her shores. The rights she 
. asserted over these seas, though mainly those of exclusive 
fishery, and of homage to her flag on ships of war to be 
paid by all foreign ships, public and private, striking 
their flags on meeting a king’s ship within the limits of 
her dominion, seem to have been claimed as due to the 
English Crown as a recognition of her Empire over these 
seas, and her right to exclude therefrom the vessels of 
other nations even in times of peace. Thus we find in the 
reign of Edward I. that the French king, and the greatest 
part of the maritime nations of Europe, solemnly acknow* 
ledged the.“ Sovraigntie and Dominion” of the English 
king over ” the English sea either upon the coasts of 
England of on any neighbouring coasts of the sea either 
towards Normandie or others more remote.” So we find 
Lord Coke laying don^ as ' law that ” If a man be opon 
the sea of England he is within the kingdom or re^m of , 
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England, and within the ligeance of the King of England 
as of his Crown of England.” 

In ipij, Albericos Gentilis, Professor of Civil Law in'the 
University of Oxford, wrote a treatise in support of the 
claiins of the Kings of England over the seas washing the 
British shores. In 1635, Selden, under the patronage of 
Charles I. and Archbishop Laud, wrote his celebrated 
treatise Mare Clausum, which he called in question the 
principles of Grotius, and attempted to show by usage and 
treaty that the Sovereign of Great Britain was absolutely 
entitled to the dominion and property of the narrow seas 
which wash the shores of Great Britain and Ireland. 
Charles I. was so fully imbued with the principles 
enunciated by Selden that he demanded from the Dutch 
Government the punishment of Grotius for his audacity in 
publishing ^e Mare Liberum; and Cromwell and his 
Republican Parliament made war on the Dutch to compel 
them to acknowledge the British empire over these seas. 
The Dutch appear at various times to have conceded the 
exclusive rights of fishery to English subjects, and by the 
Treaty of Westminster in 1674 they conceded the homage 
of the flag in the completest manner. ” It was carried,” 
says Sir William Temple, “to all the height bis Majesty 
could wish ; and thereby a claim of the Crown, the 
acknowledgment of its dominion in the narrow sea's, allowed 
by treaty from the most powerful of our neighbours at sea, 
which had never yet been yielded to by the weakest of 
them that I remember in the whole course of our pretence ; 
and had served hitherto but for an occasion of quarrel, 
whenever we or they had a mind to it, upon either reasons 
or conjectures.” 

Sir Leoline Jenkins, Judge of the Admiralty Court in 
the reign of Charles II., gives us some remarkable examplhs 
of the length to which this right of the flag was carried in 
his time. An English yacht, on board of which he himself 
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was, being at anchor near the town of Brill, in Holland, 
a Dutch inan>of>war having on board Ambassadors from the 
States to England, passed without striking her colours. 
The captain of the yacht asked Sir Leolinc what he should 
do; and on his replying that even old Van Tromp had 
struck to Lord Arundel in Goree Roads, he fired three 
shots at the Dutchman, and although the Ambassadors 
remonstrated that they were not bound to strike their 
flag in their own port, the man-of-war was in the end 
compelled to give the salute. On another occasion the 
captain of an English yacht received orders from the 
Admiralty to seek out the Dutch fleet and to fire upon 
it if it did not strike its colours to him, and to go on 
firing until it either did so or returned fire. The Dutch 
admiral having contemptuously refrained from returning 
the fire, the English captain desisted, and on ]||s return to 
the Thames was sent to the Tower for having, neglected to 
carry out his orders. 

The French, however, when strong enough, seem to have 
generally refused to acknowledge the British pretensions, 
and Louis XIV. actually claimed the salute from foreign 
vessels in a like case, and in 1689, William III. alleged as 
one of his motives for declaring war against France, “ Que 
le droit de pavilion qui appartenait ^ la couronne d’Angle- 
terre a 6t6 dispute par son ordre; cc qui tend a la 
violation de notre souverainet^ sur la mer, laquelle a 6t£ 
maintenue de tout temps par nos pr€d£cesseurs et que nous 
sommes aussi r^solus de maintenir pour I'honneur de notre 
couronne et de la nation Anglaise.” All these vain and 
extravagant pretensions, to use the words of Sir Alexander 
Cockbum, have long since given way to the influence of 
reason and common sense. The high seas, that is fo .say 
"all the whole seas Of the world below low water mark,” are 
open- to the whole world, and the ships of every nation are 
free to. navigate them, and while so navigating are subject 
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onfy.. to the law of the State to which they .'belaiifj' 
The question ofN^lutes has been settled by intematkxnal 
agreement on th^principle of perfect equality ^ampof aU 
sovereign States. 

The reason of the thing, the preponderance of authority 
and the practice of nations have now finally established that 
the high, seas, inasmuch as they are the necessary highway 
of all nations, cannot be the property of any one State, so 
as to give that State any right to interfere with or exclude 
from peaceful navigation the ships of any other State. 
Where, then, the sea or the bed on which it nests can, 
consistently with this universal right of navigation, be 
permanently and beneficially occupied, there seems to be no 
reason why it should not be occupied like any waste or 
unappropriated land, and become the property of the first 
occupier, '^lere appears, therefore, to be nothing,*^ far, 
in the rules .of International Law to prevent a French 
company from excavating their tunnel through the at 
present unoccupied bed of the Channel a^ far as the limits 
of the English dominion, provided that they in no way 
interfere with navigation rights, or to prevent them from 
becoming by their occupation and industry absolute ovmers of 
the land occupied qgainst the whole world, subject to the. laws 
of France alone. Moreover, should the French.Govemment 
think fit to adopt this e;Ktension of its natural boundaries, 
there seems to be nothing to prevent the Tunnel from 
becoming national territory of France, unless it should, be 
declared neutral by international agreement or treaty..^ 

This, then, brings us to the second head qf. our,: 4is* 
cussion :-^What are the territorial limits of the r^Nilm Of 
. England ? Had this question arisen ten years ago. there is 
very little doubt that it would have been aiSwe|ed by .the* 
majority .qjf persons acquainted with the subjecti tbsd'. thw 
realjm, of England consists , of the land and watsa^i^.lhe.. 
actvM pQssessEHi of tbe,.^ including 
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gul£i> and straits and inland waters, and 
thiU; poxtip!p'-cl thd;’^Rsa wfaicir washes its shores- to the 
distanee efithnae nauticsd miles from low water mark. Sock 
has generally been the limit assigned by writers on Inter* 
national Law to the dominion of a State : all agr^ that a 
certmn limit seawards from the shore belongs of necessity 
to each State for its protection in times of war, and for its 
effectual control of police and revenue matters ; the only 
difference being as to the extent of this dominion, some 
writers asserting that it extends for 100 miles, others for 
three marine leagues, and none for less than three miles. 
The limit which has usually been fixed at three miles was 
named by early writers as the distance of a cannoit shot. 
“ Terrae Sominium finitur ubi finitur artnorum vis,** and it 
has often been questioned whether this limit, which was 
fixed as the limit from which a country could Inr assailed 
in war, or endangered when neutral, ought not to be 
extended in proportion to the increased power of projec- 
tiles. However this may be, in the year 1876 was decided 
the celebrated Franconia case, in which the majority 
of the judges, eight against six, decided 'that the realm 
of England only extends to low water mark, and that although 
the common consent of nations has appropriated the sea 
within three miles of the shore to the State, for the State to 
deal with as it may think fit and expedient for it own^ 
interests, yet that such concurrent assent that portion of 
what was before treated as the high seas and as such 
.common to all the world, should be treated as British 
tmritmy^ . could not of itself, without the authority of 
Parliameut, convot that which before was in the eye of the 
law high sea into British territoiy and so change the law, 
or thu jti^dttrts 'of this country a jurisdiction ovefthe 

fofeitqtf yriiiire’tl^ not before. The practical 

effi^ ofrttKis dbciincai, by which the captain of the Geirinan 

run down while on afote^. 
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voyage an English vessel within three miles of the 
English coast and caused the death of a passenger 
under circumstances which amounted to manslaughter by 
the English law, was discharged, after having been con- 
victed at the Central Criminal Court, is that the absolute 
dominion and property of the realm of England ceases at 
low water mark, except in cases where portions of the soil 
of the sea liave been physically and permanently occupied, 
as by forts, breakwaters, and the like. Immediately after 
this decision. Parliament passed the Territorial Waters 
Act, 41 and 42 Vkt., c. 73, by which, without in any way 
affecting the rights as to the ownership of the soil of the 
shore }}elow low water, it was enacted that every offence 
committed within three miles of the coast by any person, 
whether a subject or a foreigner, should be within the 
jurisdiction, of the English Courts. The decision- in the 
Franconia case, which appears to negative the general 
maxim of International Law, that a nation is presumed to 
occupy all territory within the limits over which it can 
maintain an effective control, must, however unsatisfactory 
to national pride, be now accepted as the law,, of the land, 
unless Parliament (whose powers, by the way, to legislate 
in the matter without the consent of other nations 
interested, are questioned by some of our most learned 
lawyers) should see fit to alter or declare the law as to 
the limits o4 the national domain. 

We are, therefore, thrown back upon our third head of 
discussion : What powers has a nation for the purposes of 
self-defence and protection, over and beyond what the 
simple rights of property give it ? It cannot be. questioned 
that the Crown by its prerogative, supplemented by the 
pro^sions* of the various Defence Acts, hu complete 
authority over subjects and foreigners alike within the 
realm as strictly defined, with regard to the national defmce. 
Even in times of peace, lands mny be taken, buildings 
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demolished, and erections prohibited, wherever necessity or 
expediency dictate such proceedings for the protection of 
the kingdom, after due notice and payment o£ compensation 
to the owners ; whereas, “ in times of war," to quote from 
the celebrated Ship Money case, “ Not only His Majesty 
but likewise every man that hath power in his hands may 
take the goods of any within the realm, pull down their 
houses, or bum their corn to cut off victuals from the 
enemy, and do all other things that conduce to the safety 
of the kingdom, without respect had to any man’s 
property.” 

It only remains for us therefore to consider how far 
these salutary principles can be applied to the prevention 
or demolition of works technically speaking outside the 
territory of the realm, but from their position a possible 
source of danger in the event of war. 

This question has been fully treated of by several eminent 
jurists. Vattel, in his “ Law of Nations,” says that a nation 
or State has a right to everything that can help to ward off 
imminent danger, and keep at a distance whatever is 
capable of causing its ruin, and may for this purpose 
extend its dominion over the neighbouring seas as fax 
as its safetyrenders.it necessary and its power is able to 
assert it. 

The whole subject as to the protection and defence 
of the maritime frontiers of a State is so fully and clearly 
stated by M. Ortolan in his ” Diplomatie de la Mer ” that 
we cannot do better than give an exact translatioh of 

his words (Ed. 1864', I., p. 15a, seq .) : — “ The security 

of a State, its duty to protect itself, create for it the 
necessity of watching particularly over its frontiers.. 
In Virtue of its right of absolute independence it has 

the right to regulate at its pleasure, with regard to 

foreigners, the approaches to its territory. The maritime 
frontiers of a State are by their nature exposed to 
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unexpected attacks, to sudden invasions ; contraband trade 
and illicit commerce can be organised there <m a large 
scale — a nation ought then to exercise a most vigilant 
supervision over the vessels of all kinds which may attempt 
to effect a landing on its shores in a clandestine manner, 
and even over those which approach too near. The shores 
and banks of the sen which washes the coasts of a State are 
the natural maritime boundaries of that State. But for the 
protection, for the more effectual defence of these natural 
boundaries, the general custom of nations in accordance 
with numerous public ti;eaties permits an imaginary line to 
be traced on the sea at a suitable distance from the coasts, 
and following their contours, which is to be considered as 
an artificial maritime frontier. Every vessel which comes 
within this line limiting the rights of sovreignty and 
jurisdictioivof the State is said to be within the waters of 
the State. It is this imaginary line which Pinheiro* 
Ferreira calls ' ligne de respect,’ and within whic.h he 
justly remarks that * the foreigner, even in the absence of 
all force, ought to conduct himself as if he were* upon the 
territory of the State, and to undertake nothing which the 
Government of the State would have a right to prevent as 
threatening ihe property or safety of the nation.’ Charged 
with this particular duty of public defence over the whole 
of this space, the State has the right to make the regula- 
tions and laws necessary for this end, and to emplc^ the 
public force to ensure their execution there- In a word, 
the State has over this space not the right of property, but 
the right of empire ; a power of legislation, of supervision, 
and of jurisdiction in conformity with the rules of Inter- 
national Jurisdiction.” 

Tl>is statement of the law by an eminent authority 
appears to afford a complete and satis&ctcuy ai^wer to tlm 
fears exiuessed by the Law Journal. The State would 
appear to have ah absolute right to jaroteet Its frontiers in 
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any way it thinks fit or necessary for its safety, to prevent 

the constmctiim of any works menacing ifs security, and 
moreover to have the same jurisdiction for such purposes 
over foreigxwrs, at least within the limits of its territoHlal 
watm, as it would have over foreigners or subjects within 
the legal* boundaries of the realm. But as writers on 
International Law, “ however valuable their labours may be 
in elucidating and ascertaining the principles and rules of 
law, cannot make the law,*' we must enquire shortly how 
far the above stated principles have been assented to 'and 
adopted by the nations by treaty or usage, and whether they 
are in My way negatived by the decision of the judges in 
the Franconia case. 

The whole body of the judges in that case agreed that 
though the national dominion and property stopped at 
low water mark, the jurisdiction of the British Crown 
extended further for certain purposes. Thus, by treaty with 
France, the sole right of fishing in the sea within three 
miles of the coast belongs as between those two nations to 
British fishermen exclusively ; again, by the Revenue and 
Customs laws, the British Government is entitled to enforce 
the necessary measures for the prevention of smuggling, at 
least within those limits, over ships of all nationalities. 
Moreover, for the security of nations when neutral, it has 
been declared by numerous international agreements to be 
a breach of neutrality, an invasion of the territory of a 
State, and a hostile act, to pursue or seise a vessel within 
the range of the cannoa of that neutral State. "The 
consMSUB of civilised independent States," says Sir Robert 
Pluliimore, " has recognised a maritime extension of fi-ontier 
to the distance of three miles from low water mark, 
because such a frontier or belt of water is necessary for the 
defence and security of the adjacent State." " They are 
for the purposes of defence,” says Sir Alexander Cockbom, 
r^erriog to tire erection of forts below low water mark, 
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** and come within the principle that a nation may do what 
IS necessary for*the protection of its own territory.” 

It would appear, therefore, to be clear law, founded as 
before postulated, on ‘‘justice, equity, and the reason of the 
thing ” no less than on necessity, that the British Govern- 
ment, without requiring the sanction of Parliament, solely by 
the inherent prerogative of the Crown for the defence of 
the kingdom, may, if it think fit, prohibit absolutely the 
construction of any works either above or below ground, at 
least within the limit of three miles of the coast, without 
incurring any charge of violating the Law of Nature or of 
Nations. Such an exercise of the prerogative of the Crown 
might no doubt be thought a hardship by shareholders 
and others who had risked large sums in the construction 
of what they probably deemed a harmless undertaking, but 
** salus populi suprema est lex'* is a maxim which has at all 
times and in all countries been held to justify the necessary 
destruction of private property for the public safety. And 
in the opinion of the present writer there is little doubt 
that a vast majority of Her Majesty’s subjects would 
at the present time recognise the wisdom and justice of its 
application for the preservation, if not from actual danger, 
at least from constant menace, of the “ fair, free homes 
of England,” and of that throne which for so many 
centuries has stood secure — 

Broad based upon the people’s will 

And compassed by the inviolate sea.” 

JH.J. W. COULSON. 
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II.— THE CRIMINAL LIABILITY OF THE 
HUNDRED. ‘ 

rriHE practice of making a district answerable for crimes 
committed by its inhabitants, or of making a group 
of men answerable for crimes committed by a member of 
the group was at one time thought to be of vast antiquity. 
The institution which the Norman lawyers called frank- 
pledge, and which has lately, perhaps for the last time, 
found mention in our statute book, was regarded as much 
older than the Norman Conquest, and indeed as one of these 
institutions which might safely be ascribed to King Alfred 
or to primitive man according to the taste of the ascriber. 
Recent investigations however have thrown doubt, or 
more than doubt, on its claims to so long a pedigree. 
Professor Stubbs speaks of it thus* : — 

“ This institution, of which there is no definite trace before 
“ the Norman Conquest, is based on a principle akin to that 
of the law which directs every landless man to have a lord 
“ who shall answer for his appearance in the courts of law. 
" That measure, which was enacted by Athelstan,t was 
“ enlarged by a law of Edgar,! who required that every 
man should have a surety who should be bound to 

“ produce him in case of litigation, and finswer for him if 

“ he were not forthcoming. A law of Canute^ re-enacts 
** this direction, in close juxta-position with another police 
order ; namely, that every man shall be in a hundred and in 
** a tithing; where the reference is probably to the obligation 
“ of the hundred and the tithing to pursue and do justice 
“ on the .thief. The laws of Edward the Confessor, a 
“ compilation of supposed Anglo-Saxon customs issued in 

* Const. Hi 8 t.« { 41 . t Athelstan, II. 2 . 

t Edgar, 111. 6 ; IV. 3 . § Canute, 11. ao. 
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** t]i6 twelfth ceatujy, co&tais a ^ause os 
« practice of frask-pli^dge is fbonded, bat wbich to 
“ originate in the confusion of these two clausta of the 
“ law of Canute.” . 

Having given the substance of this well-known clause, 
well-known because it is the foundation of all that was 
written touching frank-pledge from Bracton’s day onwards, 
Professor Stubbs thus sums up the evidence : — ** There is 
“ no trace of any similar institution on the Continent, or 
” even in England, earlier than the middle of the twelfth 
“ century, although, as has been said, it would not be 
'* strange to the legislation of the Conqueror.” Not strange 
to the legislation of the Conqueror because not unlike the 
law ascribed to him fining the hundred in which a 
Frenchman was found murdered. 

It would be rash to dispute, nor have I any intention of 
disputii^ the sentence thus pronounced, a sentence whidh 
bears the authority not only of the great historian from 
whose book it has been cited, but the authority of almost 
all those who in these days haye been at pains to search 
out the origin of the curious institution in question. But 
there- is evidence, and that of a very remarkable kind, in 
&vour of the supposition that even before the Conquest 
the practice of fining a district for the offences of its 
inhabitants obtained at least in one part of England, and so 
far as I am aware that evidence has never yet received Ibe 
notice that it deserves. It does not explain the frank-pledge' 
in iCs later shape, the shape which it bears in Bracton’s 
treatise, but, unless it be the outcome of some mistake, it 
does show that the common responsibility of a group 
of ipen for 'the crimes committed by one of their number 
was an idea familiar in England before Willem of 
Normandy landed upon our shore. 

In the first place we must refer to Doomsd^ Boi^p As' 
is well known there are scattered about in this great tent 



THB CBlUIMAL UABlLItY OP TAS HONDRBO. 369 

roll some brief notices of Eng^itsh criminal Ia«r. We are 
told what ate the forisfaciura which the king enjoys >in this 
and that county, in oiher words, what according to local 
castotd are the pleas of the crown, criminal justice being 
from the royal point of view a source of income. We 
know from Canute’s code* that the number of these pleas 
which were considered as inalienable rights of the crown 
was very limited ; but still there were certain crimes, which 
(save where some more than ordinary franchise had been 
granted) brought profit to the king himself. Among these 
was breach of the king’s special peace or protection (grith 
or tHuttd), not a mere breach of the 'general peace (fi'ith) 
which existed at all times and in all places, but a breach of 
the peculiar peace which surrounded the king’s person and 
dwelling, or had been granted by his letters of safe-conduct, 
or in some other manner specially proclaimed. Now the 
brief notices in Doomsday of these placita corona are for the 
more part so thoroughly in harmony with all that we know 
of the native English law, that they seem trustworthy 
evidence of that law even, when other authority fails us. 
But concerning breach of the king’s special peace they tell 
us what is very remarkable, and it may be well to repeat 
their substance at some length. 

BerkshireA — If any one kifts a man who has the king’s peace, ■ 
he forfeits to the king his body and all his substance. 
Oxfordshire.X — If any one breaks the peace given by the 
king’s hand or seal, by slaying the man to whom the 
peace is given, his life and members are at the king’s 
mercy. 

WorcesUrikire .^ — In this county if any one knowingly breaks 
the peace which the king gives with his hand, 'he is 

* Canute U., 12.15. 

t 1., 5$ b. It ie much to be regretted that concerning a large and im|iortant 
part of England (SuMex, Surrey, Hants, etc.), no information is given us. 

{!., X54b. fl., x/a. 
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deemed ootlaNr; bot the peace of Ibe kin|^ adMn 
given by the sheriff, if any one breaks this, he pays 
zoo shillings. 

Htreford.*-^T\» king has in his demesne three forfeitures, 
breach of the peace, hamsocn (house-breaking), and 
forsteal (ambush) ; whoever commits one these 
crimes pays zoo shillings to the king, whosesoever 
man he may be. 

Chtster,\ — Peace given by the king’s hand or writ, of by bis 
deputy (legatum), if this be broken, the kiug has 
zoo shillings, but if the king’s peace be at his com- 
mand giveb b3i^the earl, out of the zoo shillings the 
eari has the third penny.^ If the same peace be given 
by the king’s reeve or the bailiff of the earl, breach 
thereof is paid for with 40 shillings.' .... If 
a free man in breach of the king’s peace kills another 
within a house, his lands and goods go to the king, 
and he is outlaw. 

These customs have been cited in order that the reader 
may contrast them with what he will meet vben he quits 
Mercia and enters the Daneslaw. There teems at first 
sight some variance of local practice as tOlibWther or not 
a breach of the king’s peace given by hisJb^tM is or is not a 
crime for which a money composifton hNlccepted. Possibly 
the passages may be reconciled by dhpposing that the zoo 
shillings fine is payable only when the breach of the peace fs 
not aggravated by homicide, but this is not to qpr point, which 
is that nothing whatever is said about any fine imposed on 
any save the criminal. But let us enter the Daneslaw. 
Nottinghamshire a$ul Derbyshire.X — Peace given by the king’s 
, hand or seal, if this be broken, it is pfid for by 
(pee) x 9 hundreds. Each hundred £ 8 > Of tto the 
king has two parts, the eari the third, t,«.,t3huskfreds 
pay to the king, and 6 to the earl. 

« L» 179 * t L ada b« See «lao Shropthtre, L asa. 
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Yorkshire .* — Peace given by the king’s band or seal, if this 
be ibroken, it is paid for to the king only by (per) la 
hundreds. Each hundred £ 6 . Peace given by the 
earl, if this be broken, it is paid for to theearl himself 
by (perlB hundreds, each ^8. 

Lmadnshire.j — Peace given by the king’s hand or seal, if 
this 1 ^ broken it is paid for by z8 hundreds. Each 
hundred pays £ 8 ; <12 hundreds pay to the king, and 6 
to the earl. 

Can there be any doubt about the meaning of these 
passages ? ” Unumquodque hundredum solvit viii. libras.” 
The vrriter musf have meant* that a line was laid upon 
certain districts, called hundreds, that each hundred paid 
£ 8 , that thus the heavy fine of ^^144 or £g 6 was collected, — 
a very different matter from the fine of 100 shillings which 
elsewhere paid for a breach of the kill’s hand-given peace. 
Was all this a blunder of Norman scribes? If so it was a 
wild, stupendous, blunder. 

But this is by no means all the evidence concerning these 
large fines, levied in the Qaneslaw and only in the Danes- 
law. Among the various sets of laws beanng the names 
of the 'Confessor and the Conqueror there is a brief code 
of which we have both a French and a Latin version.t The 
origin of both versions is very obscure, and the French 
version in its completeness is known to us only in the work 
of the forger who called himself Ingulf. Consequently it 
is a docttmenfe>*under suspicion. It seems to be a work of 
private enterprise patched together from the laws of Canute 
and perhaps from some old English documents which have 
not come down to os. That the Latin version is a transla- 
tion made from the French, seems to me, after a 
exaltation of the two texts, indubitable, while I believe 
iSb to <bb .the opinion of philologists that the French 
versKOiy though undoubtedly it has suffered at !he hands of 
a tagfi h. f 1 . 336 b. { WiU. Conq. I. 

25 — 2 
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copyists, can in substance hardly be of later date than 
the twelfth century.* Be that as it may, we are theret told 
that if in the Mercian law any one breaks the king’s peace, 
the fine is loo shillings, but in the Daneslaw the fine is 
;^I44. We are not told who pays this fine, we are only 
told its amount. That amount is simply enormous if the 
fine be set on the individual peace breaker, and wholly out 
of proportion to the general criminal tariff set forth in this 
very document. It would be easy to change pounds into 
shillings, but how can we do this with Doomsday before 
our eyes ? The agreement with the great survey is exact, 
for is just what will be paid if iS'hundreds pay £& 
apiece. 

Turn we next to the code bearing the Confessor’s name, 
which professedly states the report of those jurors firom 
whom William demanded a summary of the English laws.! 
This is the work which Professor Stubbs in the passage 
above cited describes as “a compilation of supposed 
Anglo-Saxon customs issued in the twelfth century,” and 
the issue of which there is some reason for attributing to 
Glanvill. It is, at least in its present form, a queer untrust- 
worthy patchwork, but good evidence of what the twelfth 
century thought about the eleventh. Now this contains 
much to our purpose. In the first place the writer 
enumerates the various solemn peaces.§ The peace of the 
king is manifold. There is the peace given by his hand, 
the peace of his coronation days, tjie peace of the great 
church feasts, the peace of the king’s highways. Then-as 
to the punishment of him who breaks the king’s peace. 

* LiUr^t his Dictionary, on many occasions adduces it as eleventh century 
work* As to the originality of the French version, c. 45 seems to me conclusive, 
when it is compared with the code of Canute from which it is taken — Canute II., 
24. The Latin writer thinks that vorjf comes from voir {videre) and makes 
nonsense of the passage. It really means vouch and has more to do with vocarg 
than vtdrrr. See too the absurd Latin rendering of c. 31. 

t C. xa. t Leges Edwardi Confrsssoris. { C* xa. 
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Qui scienter fregerit earn, x. et viii. hundreds in Danelaga, 
“ et corpus suum in misericordia regis.”* This enigmatical 
sentence would not of. itself give iis much' infonnation. 
But the writer after an interval returns to this*matter,* § 
again enumerates the great peaces and says that they all 
have one and the same sanction; ** Verbi gratia, in Danelaga 
“ per xviii. hundreda, qui aumerus complet septies xx. libras 
“ et iiii. ; forisfacturam enim hundredi Dani et Norwicenses 
“ (al. Norguenses)t vocabant viii. libras.” His meaning is 
becoming clear. In the Daneslaw the hne of a hundred is 
and this multiplied by i8, since in some way i8 
hundreds are involved, gives ^^144. He then explains how 
out of each £8 the king has £$, the earl of the county 
£2 10s., the tithing-man (decanus) the remainder. 

The mention of the tithing-man (decanus), who in one 
version is raised to a deanery,! sets the writer off on the 
subject of frank-pledge. But again he returns to his 
hundreds.^ Yorkshire, || Lincolnshire, Nottinghamshire, 
Leicestershire, Northamptonshire and to the Watling 
Street, and eight miles beyond the Watling Street, are, he 
says, ” sub lege Anglorum,” but doubtless he means “ sub lege 
Danorum,” and what others call a 'hundred these counties 
call a wapentake.lF Then follows an etymological excursus, 

• c. *7 (is). 

t Stubbs, Preface to Hoveden’s Chronicle (Rolls Series), Vol. 11 ., p. xlvii. 
The writer, who has theories oif nationality, means men of Norway, not men of 
Norwich. 

X Decanus episeopi : the whole document seems full of .the interpolations 
of would-be expositors. 

§ C. 30 (27). ‘ II A better reading than Warwickshire. 

f I think that every one who has said anything of this passage has pointed 
out that ** Anglorum ** should be l^anorum,*’ and this is made still plainer by the 
MS. spoken of by Stubbs, Preface to Hoveden {he. cH.)s where the following 
clause runs ** and what the English (Angli for alii) call a hun 4 red, these 

** counties call a wapentake.’* In the Law Magaaine and Review (No. CCXLL, 
^p. 348), 1 have suggested that the eight miles bejrond Watling Street was meant 
to include-the hundred '* Dacorum ” in Hertfordshire. 
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and then* “ Erat eciam lex Danofum, Northfcdc, Stothfoki 
CantebrugesciYet (}uehatebat inemendationemforisliktQrtt 
ubi supradkti comitaias faabebant xviii. bandfeda, iati Xi 
“ et ditntdium. Et hoc affinitate SaxcMtom, quia tone tetuporis 
“ major emendacio forisfacturse Saxonum erat qoaier xx. lib. 
“ et iiii.” This seems to mean that while in York, Lincoln, 
etc., i8 hundreds at make up.;^i44, in Norfolk, Suffolk, 
and Cambridge, loi hundreds make up ;^4. This difference 
between the two parts of the Daneslaw is in some way 
due to the neighbourhood of the three last named counties to 
the SaxOnes '* among whom the greater fomfactura is ^^84. 

Before going further it will be well to notice that the 
Leges Henrici Primi, another twelfth century compilation, 
though they over and over again make mention of breach 
of the king’s special peace and its punishment, have 
nothing whatever to say about those enormously heavy 
fines. The crime is either one for which no pecuniary 
composition will be accepted, or is paid for by a fine of 
100 shillings. This, taken along with our other evidence, 
may dispose us to believe that the practice of fining the 
district did not obtain throughout England, and in this 
context it is worthy of remark that the writer of the 
treatise which has gotten the name Leges Henrici ascribed 
some kind of super-eminence to the laws of WesSex.t It 
will have been observed that all our evidence concerning 
these large fines comes only from .the Danized part of 
England. The exception to this, if exception it be, is the ' 
vague and obscure reference in the Leges Edwarii to the 
" Saxones ” who lived near Norfolk and Suffolk 
Now from what has jieen already sajd we seem entitled 
to dieW this inference, namely, that the makers of the 

•C.3i(|o), . , 

t He mece than once says that Wessex is ** capnt regni ^t legum**^ ] s » 

i 5)1 * phrase which is applM to London in one ygniotk Of the C^lbftor*e 
Laws. 
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Pocmtsday isrmy l}eliev«d that it then yuBt ftnd that the 
lancers of th« next century believed that it th«).\ya$, or at 
leaetbtUl benor the of some part of Engta9d»that when 
the kiag’s hand<g)ven peace was broken, a fine should be 
imposed upon a large district, consisting of i8, xa, or 
perlmps loi hundreds, each hundred paying £8. What was 
the origin of this law? That it was enacted by the 
^Conqueror at some time between the conquest and the 
survey seems incredible. That shrely was not the time 
when a difference between Mercia and the Daneslaw arose, 
when the custom of Cambridge became other than the 
custom of Nottingham. Two suppositions are open to jus, 
either that these rules were older than the Conquest, or 
that they never existed save in the 'minds of Norman 
lawyers who mistook a payment of hundreds of coins for a 
payment by territorial districts called hundreds. 

There is, so far as I know, but one passage in any 
of the old English laws directly bearing on the subject. 
It is necessary therefore to consider ‘‘ the laws which King 
“ Ethdred and his Witan have decreed at Wantage, as 
“ firitfa'bot.”* It has generally been considered that despite 
the fact that the ordinance in question was seemingly made 
at Wantage in Berkshire, it was nevertheless intended in 
some special manner for the Danized part of England. In 
favour of this conclusion are the mention of “the five 
“ burghs " (which can hardly be other than the five Danish 
towns, Derby, Nottingham, Leicester, Stamford, and 
Lincoln), and the computation of all sums of money* Danish 
fashion in half^marks and ores, instead of English fashion 
in shillings. Now taking Thorpe’s translation, what we are 
told is this: — ^Tbe king’s grith (his special peace) is to 
stand as it formerly stood. The grith which he giveh with 
Jiis owjf haqd if to be bot-Uss, that is to say, a breach thereof 
is a 'define not to be atoned for by any money payment. 

• Etbelrad, 111. 
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For the grith which the ealdorman and the king’s reeve 
give in the assembly of the five burghs, hoi may be made 
with twelve hundred (bete man thset.mid xii. hand*.). 'For 
the grith which is given in a burgh assembly, hot may be 
made with six hundred. For that which is given in a 
wapentake, hot may ‘be made with a Hundred. For that 
which is given in an alehouse, hot may be made, for a dead 
man with 6 half-mark's, for a live man with 12 ores. 

Now doubtless the natural interpretation, and as I suppose 
the only interpretation that the Anglo-Saxon text will 
bear, is that the twelve hundred, six hundred, and hundred 
here spoken of are coins. It is a little strange that the 
quality of these coins should not be mentioned, for such an 
omission is, to say the least, very rare in the Anglo-Saxon 
laws, but in this very document there is a passage* in which 
a person is directed to deposit *' a hundred," the kind of 
the coins not being stated, and I believe that reckoning by 
hundreds without naming coins was a common Scandinavian, 
though not an English practice. Still no one can consider 
this Wantage ordinance side by side with the customs 
reported in Doomsday and the Leges Edwj^di without 
believing . that there is some connection ^j^itWeen^ them. 
They are almost exactly in pari materia.^. It is true that 
according to Ethelred’s law thefe seemR^ be no fine when 
the peace broken is that given by ,t^e king’s own hand, 
while it is just in this case that according to the later 
authorities the 18 hundreds are fined. On the other hand, 
it is far from impossible that between the date of the 
Wantage assembly 'and the Norman Conquest the severity 
of the law had been mitigated, and this bot-less crime had 
become one for which in some cases a composition might 
be ta'ken.t Besides, if we are right in our construction 

• C.7. 

t Under Ethelred and Canute a reaction seems to have set in against the 
severe penal laws of their predecessers : Ethelred V., 3. ; VI., xo ; Canute IX., a. 
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of the castes &t Doomsday Book and in the zsth oentury 
compilations, the heavy fines there spokeir of have nothing 
to do wi^ the fate of the criminal. They are not paid>;by 
him bat by his neighbours. It may be, therefore, that nnder 
Ethelred's law (which expressly declares itself to be merely 
declaratory), as there was a hundred fine, a six hundred fine, 
a twelve hundred fine, so also there was an eighteen 
hundred fine; 

While ther^ore admitting that the hundreds mentioned 
in the WanUige ordinance are hundreds of coins, one is still 
tempted to believe that more is implied in the law than is * 
expressed. The fine for breaking the peace given in a 
wapentake is a hundred, and what is the wapentake but a 
hundred or the assembly of a hundred? May'it not be 
that in naming the amount of the fine, we also name the 
district upon which it is imposed ? This ordinance relates, 
apparently, to the king’s own peace proclaimed in and 
comprising a local assembly. When the ealdorman and 
king’s reeve have proclaimed the king’s peace in the 
assembly of the five burghs, an assembly representing a 
large district, if that peace be broken the whole district is 
fined. So with the wapentake, the assembly of a single 
hundred; if the king’s peace proclaimed therein be broken, 
the whole hundred is fined ; so even with the alehouse, 
probably .the meeting places of township or tithing, for 
which in later dliys the vestry was substituted. It may, 
indeed, be difficult to imagine on what occasions the king’s 
peace would be proclaimed in so humble an assembly, still 
there may have been occasions when the king’s reeve had to 
transact business with the township. 

Some such explanation as this is made the more probable 
when%W6 attempt to determine what were the coins of which 
the “ hundred ’! or several " hundreds ” consisted. A breach 
of thii^ped^ proclaimed' in the alehouse, or assembly ef the 
tithir^, is paid for by iz ores. If, however, a man has been 



378 THE CRIMINAL LIABILITY OF THE HUNDRED. 

$lain, the fine is doubled, and becomes 6 half-marks. Now 
if the fine for a. wapentake’s peace be a hundred ores this 
will fall in with the theory that the wapentake ccmsists of 
ten tithings, for it is by no means improbable that the 
hundred here mentioned is the so-called “ long hundred ” 
of ISO*. At any rate, 'there is no other coin so probable as 
the ore. The wapentake’s peace is thus reckoned at 
“ one hundred ” ores, the peace of a bmgh assembly at 

six hundred" ores, the peace of the assembly of the 
five burghs at “ twelve hundred " ores. For peace given 
by the king’s own hand no composition is provided ; but, 
as already said, the supposition that for the breach of 
this also a fine is required from the district is not excluded 
by the declaration that the crime is (for the criminal) 
bot‘less. Might we suppose that this fine was i8 "hundreds," 
that is i8 X izo ores, we should neatly arrive at 
our sum of £144, for though the better opinion seems 
to be that the Danish ore was usually deemed equal 
to but fifteen pence, yet there is direct authority in 
Ethelred’s laws for reckoning it at sixteen pence.t This 
result is arrived at by a perilous series of suppositions, nor 
is any stress laid upon the exact correspondence of figures. 
It is, however, necessary to notice that the largest fine 
mentioned in the Wantage ordinance is, if the 
hundreds be hundreds of ores (and that they must be so 
seems clear from the relation of the fine in the case of the 

f 

wapentake to the fine in the case of the alehouse), a fine 
not merely great but enormous. At the very least twelve 
hundred ores are £75 and they may be £g6. I believe 
that no other law contained in the Anglo-Saxon collection, 
or in the Norman compilations exacts a* fine to the king 
amounting to one-tenth part of this sum. The heaviest of 

• “ If, a> is generally believed, the Angfo-Saxon hundred wa* the hmgonetrf 
“ six-ecore, the tithing ought to have contained twelve, aigl Fleta epealca of the 
“ (htnk-pledgee aa doarttu.”— (Stubbs, Const. Hist., sec. 41 , note, p. SC.) 

t Schmid, Oesetxe, Glossar, v. Otld-Rithnung. 
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such fines or mulcts is I believe and the difierence 
between £5 and is (the word must be repeated) 
enormous. What has just been said should be qualified 
by the statement that the murder fine was 46 marks, 
but the murder fine was a fine laid on a district not on an 
individual, and even this did not amount to one-half of 
Now considering the comparatively small fines which were 
exacted even in the very worst cases, the conclusion seems 
inevitable that if the twelve hundred of Ethelred’s law 
mean twelve hundred ores, the fine is ifnposed not on the 
criminal but on the district, and that district a large one. 
If they be not ores what are they ? Twelve ores (some- 
times 24) are demanded when the peace given in an 
alehouse is broken, and from this we clearly have an 
ascending scale, one hundred, six hundred, twelve hundred. 

Probably therefore the Doomsday surveyors were not in 
the wrong when they said that in the Danized counties a 
breach of the king’s peace was paid for by a number of 
hundreds, each paying £8. Mistakes about numbers they 
may have made, but there was some substantial truth at 
the bottom of their statements. It may seem very strange 
to* us that so large a territory as iz or 18 hundreds should 
be fined for a crime, but the Leges Henrici speak of the 
impleading of a whole county, or of several hundreds.* 
There is, too, a series of entries in the Pipe Roll of the 31st 
of Henry I.t which seems to tell of a very large fine ” pro 
“ pace fracta ” imposed on a part of Cambridgeriiire. The 
fine is paid in part by the great landowners, in part by the 
sheriff on behalf of the men of this,* that, and the other 
township, and though we cannot say with* certainty that 
all these entries weft occasioned by one and the same crime, 
still they follow each other in immediate succession. 

The importance of the evidence to which attention has 

* Hen. Prim. 48, { 3. “ Si lotus comitatus, vel vii. hundrets super 
“ aliqnibns implacitenlnr,” t 45* 
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been asked is not small, and I hope that it may ^come into 
the hands of explorers more competent than myself. Its 
importance is not small, because even if this fine for J;>reach 
of the king’s peace stood quite by itself it. would 'be a very 
noticeable fact in the history of our criminal law. But it 
does not stand by itself, for if once established, it might be 
brought into connection with those two most remarkable 
institutions, the frank-pledge and the murder fine. As 
regards the former, it certainly throws no light on the much 
debated relation of -the territorial tithing to the personal 
firank'pledge, or group of ten or a dozen sureties, but it may 
suggest that the tithing which was fined if the peace pro- 
claimed in its alehouse was broken, may have been a 
responsible unit in the police system for other purposes 
also. As to the murder fine it may suggest that neither of 
the two rival stories about its origin contains the whole truth, 
neither the story now generally accepted that William 
introduced it as a protection for his French followers, nor 
the story which Blackstone took from Bracton and Bracton 
from the Leges Edwardi that the English Witan introduced 
it at Canute’s request as a protection for his Danes. If in 
the Daneslaw it was the practice to -fine a hundred or 
several hundreds for breach of the king’s peace, it may also 
have been the practice to fine the hundred within whose 
bounds was found the body of a murdered foreigner, a 
foreigner to whom the king was “ a protector and a 
“ kinsman.”* Lastly, it may suggest that the twelfth 
century writers who spoke of England as divided between 
three laws, Danish, Mercian, West-Saxon, had more reason 
for insisting on this theory than the^, get credit for with 
most of their readers, and that there rehlly were very great 
and ‘very important diversities of local custom of which 
they tell us nothing expressly. 

F. W. Maitland. 

- * Bthelred, VIIL, 33'; Canute ll., 40 ; Leg. Hen. Prim. 75, $ 6., 7. 



Ill.—THE UNITED STATES SUPREME COURT 
ON BILLS OF LADING. 

A T the forthcoming Tenth Conference of the Association 
for the Reform and Codification of the Law of 
Nations at Liverpool, the subject of Bills of Lading will, 
it is understood, form one of the prominent topics of 
discussion. Mr. Richard Lowndes, Mr. Charles Stubbs, 
and other members, are already well known to our readers 
as having treated this important question at previous Con- 
ferences. Under present circumstances, there seems a 
special reason for calling attention to one of the latest 
decisions in the Supreme Court of the United States ; — 
decisions which, although, of course, not binding here, 
nevertheless always receive very careful consideration, and 
are not unfrequently referred to by the Bench as well as 
the Bar in this country, either by way of support, or for 
the purpose of distinction. The case of Pollard v. Vinton, 
reported in the Chicago Legal News, for June 3rd, and the 
Virginia Law Journal for June, seems the more deserving 
of attention from the circumstance that Mr. Justice Miller, 
in delivering the opinion of Court, was led to enter at some 
detail into the analysis of the character and effects of a 
Bill of Lading, thus, ■ in fact, giving the Judgment a 
general as well as a'particular value. 

“Supreme Court of the United States. 

"Pollard V. Vinton. 

“ In error to the U.S. Circuit Court for District of Kentucky. 

“ Miller, J. — The ‘defendant in error, who was also 
defendant below, was the owner of a steamboat running 
between the cities of Memphis, on the Mississippi river, 
and Cincinnati on the Ohio river, and is sued on a Bill of 
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Lading for the non>deUvery at Cincinnati of one hundred 
and fifty bales 'of cotton, according to its terms. > iTiie 
Bill of Lading was in the .osnal and signed by 

E. D. Cobb & Co., who were the gener^ agents Of Vintoh 
for shipping purposes at Memphis, and was delivered to 
Dickinson,, Williams* & Co., at that {dace. They imme- 
diately drew a draft on the plaintiffs in New York, pa3mble 
at .sight, for 5,900 dollars, to which they attached the Bill 
of Lading, which draft was duly accepted and paid. No 
cotton was shipped on the steamboat, or delivered at its 
wharf or to its agents for shipment, as stated in the Bill of 
Lading, the statement to that effect being untrue. 

" These facts being undisputed, as they 'are found in the 
Bill of Exceptions, the Court instructed the jury to find a 
verdict for the defendant, which was done, and judgment 
rendered accordingly. This instruction is the error com- 
plained of by the plaintiffs. 

** A Bill of Lading is an instrument well kmy^ppteommer- 
cial transactions, and its chuactg^ .' have been 

defined by judicial decisions, of e holder 

it is evidence of ownership, 

mentioned in it, and of the right C .. “’property 

at the place of delivery. Notwi/^ianding. it is "’designed 
to pass ft'om hand to hand, witb^y without endorsement, 
is efficacious for its ordinary^ ^poses in the hands of 
the holder, it is not a negotiable* instrument m Obligation 
in the sense that a Bill of Exchange or a Promissoty, Note 
is. Its transfer does not preclude, as in those 'Cases, all 
inquiry into the transaction in which it originated, because 
it has come into hands, of persons who have* innocently 
paid value for it,‘ The doctrine of pnrcjiasersonly 

app^ks tolft in a Umited sense. * 

“It is an instrument of a twO-fold character,,' 

<nic«<a rece^ and a contract. In the fotmw chans^Unrit. 
in.ann(ih9<>^t^e«ueiit of the receipt of 
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his v«ss«l 'by the owner 4f the vessel. In the latter h is 
a contract to cany satfisly and deliver. The receipt of the 
goods lies” at the foundation of the contract to^anyand 
deliver. If no goods are actually received* there cad he 
no valid ptmtract to carry or to deliver. 

**To these elementary truths the reply is that the agent . 
of defendant has acknowledged in writing the receipt of the 
goods, and promised for*him that they-^ould be safely 
delivered, and that the principal cannot repudiate the act 
of his agent in this matter, because it was within the 
scope of his employment. 

** It will probably be conceded that the effect of the Bill 
of Lading and its binding force on the defendant is no 
stronger than if signed by himself as master of his own 
vessel. In such case we think the proposition eannot be 
successfully disputed that the person to whom such a Bill 
of Lading was first delivered cannot hold the ^ signer 
responsible for goods not received by the carrier. 

“ Counsel for plaintiffs however say that in the hands of 
subsequent holders of such a Bill of Lading, who have paid 
value for it in good faith, the owner of the vessel is estopped 
by the policy of the law firom denying what he ha# signed 
his name to and set afioat in the public market. However 
this may be, the plaintiffs’ counsel rest their case on the 
doctrine of agency, holding that defendant is 'absolutely 
responsible for the falke representations of his agent in the 
Bill of Lading. 

if we cafi suppose there was testimony from'’which 
the jury might have inferred either mistake or bad faith on 
the pt^ Cobb & Co., we are of opinion that Vinton, the 
^ipQWBer,,is not liable for the false statement in the Bill of 
Lad^, Imcause the transaction was not within the scope of 
fiMb#lithoilty;< 

^ ff *00 Iboh to the evidence of the extent of their authority, 
Bill of Exeepthms, it is this short setttettee i 
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\‘ 

During the month of December, 1873.’ (the date of the 
Bill of Lading), 'the firm of E. D. Cobb & Co., of Memphis, 
Tenn., were authorised agents of the defendant at Memphis, . 
with power to solicit freights, and to execute and deliver to 
shippers Bills of Lading for freight shipped on defendant’s 
steamboat, Be». Franklin.' . 

' “ This authority to execute and deliver. Bills of Lading 
has two limitations, namely, they could only be delivered to 
shippers, and they could only be delivered for freight shipped 
on the steamboat. 

“ Before the power to make and deliver a Bill of Lading 
could arise, some person must have shipped goods on the 
vessel. Only then could there be a shipper, and only then 
could there be goods shipped. In saying this we do not 
mean that the goods must have been actually placed on the 
deck of the vessel. If they came within the control and 
custody of the officers of the boat for the purpose of ship- 
ment, the contract of carriage had. commenced, and the 
evidence of it in the form of a Bill of Lading would be 
binding. But without such a delivery there was no contract 
of carrying, and the agents of defendant had no authority 
to make^one. ‘ . 

“ They had no authority to sell cotton and contract for 
delivery. They had no authority to sell Bills of Lading. 
They had no power to execute these instruments and go 
out and sell them to purchasers. No man had a right to 
buy such a Bill of lading of them who had not delivered 
them the goods to be shipped. 

“Such is not only the necessary inference from the 
definition of the authority under which they acted, as found 
in the Bill of Exceptions, but such would be the legal 
implibation if their relation to defendant had been stated 
in inore general %tenns. The result would have beufi' t^ 
same if it had been merely stated that they were the idiipping 
agents of the owner of the vessel at that point. \ ; 
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“ It appear^ to us that this proposition was distinctly 
adjudged by this Court in the case of Schooner Freeman v. 
Bnchinghami z8 How., 182. 

" In that case the schooner was libelled in Admiralty for 
failing to deliver flour for which the master had given two 
Bills of Lading, certifying that it had been delivered on 
board the vessel at Cleveland, to be carried to Buffalo and 
safely delivered. The libellants, who resided in the city of 
New York, had advanced money to the consignee on these 
Bills of Lading, which were delivered to them. It turned 
out that no such flour had ever been shipped, and that the 
master had been induced, by the fraudulent orders of a 
person in control of the vessel at the time, to make and 
deliver the Bills of Lading to him, and that he had sold 
the drafts on which libellants had paid the money, and 
received the Bills of Lading in good faith. 

“ A question arose- how far the claimant, who was the 
real owner, or general owner of the vessel, could be bound 
by the acts of the master appointed by one to whom he 
had confided the control of the vessel, and the Court held, 
that having consented to this delivery of the vessel, he was 
bound by all the acts by which a master could lawfully 
bind a vessel or its owner. 

“ The Court in further discussing the question says : 
* Even if the master had been appointed by the claimant, a 
willful fraud committed by him on third, persons, by signing 
false Bills of Lading, would not be within his agency. If 
the signer of a Bill of Lading was not the master of the 
vessel, no one would suppose the vessel bound ; and the 
reason is because the Bill is signed -by one not in pHvity 
with the owner. But the same reason applies to a signa* 
ture made by a master gut of the course of his emploj^ent. 
The taker assumes the risk not only of the genuineness of 
the signature, and of the fact that the signer was master 
of the vessel, but sdso .the apparent authority of the mast^ 

a6 
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J-*^ 4 *ng* We say the apparent authority, 
any a^jfelt ihsirp^hliis t^'the owner^ inconsisjbMt 
twith' ^th Whiichv master appears to he 

dothed, ^it^ohld t‘bt‘^a|Esdt'thlrd ^p^rSo^s^^ But themMtet 
of a vessel has uo mere apparent puthpcity to Si|:n BiOfe of 
La<&ig, than Im i&s to dgn Bids of Sail of Bm ship. He 
has an apparent authority if the ship be a generiU one, to 
sign Bills hf Lading for cargo actually shipped ; and be has 
also authority to sign a BUI of Sale of the ship .when, in 
case of (Bsaster, his power of sale arises. But the authority 
in each case arises out of and depends upon a particular 
state of^cts. It is not an unlimited authority in one case 
more than in the other ; and his act in either Case doeanot 
bind the owner even in favour of an innocent purchaser, if 
the facts on which his power depended did not exist ; and 
it is incumbent upon those who are about to change their 
condition upon the faith of his authority, to ascertain the 
existence of all the facts upon which his authority depends.* 

'* And the Court cites as settling the law in this way in 
England, the cases of Grant v, Norway, a Eng. Law & Eq., 
337 ; Hvbh«tts v. Ward, i8 id., 551 ; and Coleman v. J^ieha, 
29 id., 323. jf^iso Walter y. Brewer, ii Mass., 99. Seejdso, 
i^^lean v. Fleming, L. R., a H. of L., 128 ; MadaeUan'e 
Law*of Merchant Shipping, 368-9. 

*' It seems clear that the authority of £. B. Cobb & Co., 
as shipping agents,, cannot be greater than that of the 
master of a vessel, transacting b'usiness by bis ship in alt 
the ports of the world. 

‘I And we are unable to see why this case is not conclurive 
of the one before us, unless we are prepared to over rule it 
squa^y. . The very questions of the power of the ageUt tp 
bind thh owner by a Bill of Lading for goods never received, 
and of the effect of such a Bill of Lading a% to innqcent 
purchasers without notice, were discussed and. were 
properly in the case, and jyere decided adverselly.to fire 
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principles cm wbich plaintiff* counsel ipsi(^ 'iia this case. 
Nwner^ "other eases arh cited in the brief of coonsel in 
support of thhse views, but we deem it unnecessary to- give 
them i|iore special notice. 

" The c 4 se of the New York and ike New Hawn H. Co. v. 
Schuyler, 34 N. Y., 65; is much relied on by counsel as 
opposed to this principle. 

“Whatever may be the true rule which characterises 
actions oT officers of a Corporation who are placed in control 
as the governing force of the Corporation, which actions are 
at once a firaud on the Corporation and the parties with 
whom they deal, and how far Courts may yet deci 4 e to 
hold the Corporations liable for such exercise .of power by 
their officers, they can have no controlling influence over 
cases like the present. In the one before us it is a question 
of pure agency, and depends solely on the power confided 
to the agent. 

“ In the other case, the officer is the Corporation for many 
purposes. Certainly a Corporation can be cbargied with no 
intelligent actibn, or with entertaining any purpose, or com* 
mitting any fraud, except as this intelligence, this purpose, 
this fihiud is evidenced by the actions of its officers. And 
while it may be conceded that for many purposes they kre 
agents, and are to be treated as the agents oi the Corpora- 
tion or of the Corporators, it is also true, that for some 
purposes they are 'the Corporation, dnd their acts as su^ 
officers are its acts. 

“ We do not think the case of the R, R, Co..v> Seht^lw 
presents a rule for this case. 

“The judgment of the Circuit Court is affirmed." 
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IV.— SCRUTIN DE LISTE, AS MODIFIED BY "^IJE 
ITALIAN PARLIAMENT. 

A'N Act just passed in Italy, as a complement to the 
National Parliamentary Reform, adopts that form 
of Electoral procedure which is known under the name 
of Scrutin de Liste. Its working at the coming Elections 
will serve to demonstrate practically, whether it is prefer- 
able for the Constituencies to be divided into small districts 
each of which elects but one member, each elector writing 
the name of a single candidate on his voting paper; or 
whether it is preferable for the Constituencies to be 
divided into large districts each of which may return several 
members, the voting paper of each- elector containing as 
many names as there are members assigned to his 
district. Speaking of the system called Scrutinio di 
Lista one must necessarily examine the phases through 
which the question has passed in France, where it 
had its origin, where it was revived, and where it has been 
developed side by side with Italy, although with different 
success. For in Italy the adoption of the Scrutinio di Lista 
hasbeen, sotosay, the crowning of the edifice of Electoral 
Reform, while in France its rejection caused the fall of its 
principal advocate at the time he had attained the climax of his 
power and seemed as if he alone had not only the.destinies 
of his country in his hand, but also the pe^ce or war of 
Europe in the folds of his garments. It would be too long* 
though perhaps not devoid of interest, to sum up all the argu* 
ments alleged for or against the Scrutinio di L^a. In the 
discussion of these great reforms a firee course is usually given 
in political assemblies to the wildest exaggerations! To tiie 
supporters of a reform it seems that the great^t evils will 
belkll the country unless it is adopted,, whileV to its 
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opponents it appears evident that it will be the beginning of 
unheard of calamities. Thereupon both supporters and 
opponents vie with one another in attributing to it imaginary 
merits and faults, and foimding upon it the most 
contradictory predictions, which are afterwards completely 
refuted by practical experience. The now celebrated 
expression of an English statesman “ a leap in the dark ** 
may well be applied to every electoral reform whatever it 
be, and therefore the .artihces of the different parties to 
modify it so as to render it favourable to themselves 
respectively appear useless. This is natural. The 
mechanism of all political proceedings can have but a very 
limited influence on the social body, of which the most 
complicated evolutions are set in motion by many and 
various causes. 

An illustrious man, whose loss Science has lately lamented, 
Littr6, in his early enthusiasm for the Positivist system of 
Comte, had wished to apply it to the political events of his 
time, predicting with confidence the results which they 
would have. During the latter years of his life, wishing 
to republish the work containing those ideas, he remarked 
with melancholy how not one of his forecasts had been 
realised, and laughed at the human conceit that thinks it 
can penetrate with its sight into the depths of the future. 

One of the most celebrated English philosophers, Herbert 
Spencer, who is veiy popular in Italy, has devoted one of his 
works to demonstrate the difficulties and the prejudices 
which obscure the right appreciation of social phenomena. 
One of the examples which he alleges is English Parlia* 
mentaiy Reform. Here are his words ; — “ Hoth advocates 
" and opponents of the first Reform Bill anticipated that 
“ the middle classes would select as representatives many 
“ of their own body. But both were wrong. The class- 

quality of the House of Commons remained very much 
“ what it was before. While, however, the immediate smd 
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** special result looked for did sot appear, there were vast 
“ remote general results foreseen by no one. So, too, with 
“ recent changes. We had 'eloquently, uttered warnings 
“ that the delegates from the working classes would swamp 
“ the House of Commons; and nearly, everyone ^pected 
that, at any rate, a sprinkling of working-class members 
would be chosen. Again all were wrong ; the conspicuous 
** alteration looked for has not occurred.” 

Similat remarks may be applied to France, where con- 
siderations of personal profit or loss had the greatest 
influence in determining the action of the parties with 
regard to the Scrutin de Liste. And yet there can be no 
example more instructive than the system which they 
followed, because it has always worked in a direction 
opposed to the purpose of those who had established it. 

The Republican X,eft of the Constituent Assembly 
thought in 1848 to secure a majority maintaining the Scrutin 
(f« Lislt in the Constitution. There never was a' more cruel 
disappointment. The party came out decimated by the 
elections of 1849, losing many of its leaders, Lamartine 
among the rest^ who had played such an eminent part in 
the establishment of tHe Republic, and who, when medi- 
tating on his own discomfiture, was led to call the Scrutin 
d« LisU-^ ceiiS et le nunsonge organisi — organised chance and 
falsehood. The elections of 1871, made by Scntiin de 
gave power to that Conseryative majority which attempted 
the MonarOhical'restoration. Well, that majority thought 
it was providing for its own benefit in 4 ntrodnqing into the 
Constitutional Law the uninominal vote, the immediate resqlt 
of which vras the dispersion of those very individuals %ho 
hfd given themselves so much trouble tO establish it. 
Othefs lay dovrii on the bed which they hud prepare^ t 9 f 
themselves, Sk ves non voiis ntdifieatis, tcMif . 
Gambetta Hropgbt the Sprtitin de Liste would fafveMUonth^ 
his way to th»«dietatonhip by givii^ him a fiuMfrjiept 
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majority all .of one political colour. Had he Hot been 
overthrown before he carried out his piouS design, we might 
possibly have witnessed imother disappointment. 

In Italy* those who found their greatest hopes on 
Electoral Eeform belong to the Radical party, which 
proclaims it as its own special property, and prepares itself 
to meet the contest with a iSold front. How far that 
coflhdence is j ustifled we cannot yet say. I have myself^ up to 
the present time, fought in the ranks of the Moderate party, 
and at the coming elections I shall perform my duty at the 
post thad may be assigned to me. But I dare not advance 
any prognostication. The substantial alterations in the 
electoral body; the want of political organisation in the 
country; the state of transformation of political parties, 
which frequently appear op the scene with new pro- 
. grammes, and .for whom a new era begins ; the uncertainty 
whether the Clericals will or not take part in the elections, 

' in the former case by their intervention greatly modifying 
the arrangements and the coalitions of parties f all th'ese 
are elements which contribute to darken the veil which 
conceals the electoral urns from our sight. 1 abstain 
thm'efore from examining the question from this point of 
view, and I start from a more general platform. 

The Semtitiio di Lista was part of the general project of 
Electoral Reform offered to Parliament by the present 
President of the Council of Ministers, Pepretis. It Was 
quite a new idea. It came out as a surprise, more tmex* ^ 
pected by the public than the extension of the Erancbjae, 
for whiph, ^although there 'had not been popular agitarion, 
iihdso had been at least.some movement, though limited to 
the^mtu^ed elas^'t a movement in which those had 
taken part trim 'already possessed the ri|^t to vote, but to 
whteh those who had ^n hitherto excluded, and on whom 
it wan desired to confer the'right, had- remained indifenrentl 
happmied which- could be iiken^ to* the 
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agitation preceding the Parliamentary Reform in England, 
an agitation which revealed a want that had deeply 
penetrated the national conscience. The eloquent pages 
written by Thomas Buckle in his History of Civilisation in 
England, to show that Governments do not resolve on great 
Legislative Reforms 'unless the whole nation imperiously 
claims them, cannot be applied to the Italian Electoral 
Reform. Therefore, although in Parliament an extension of 
the Franchise was deemed indispensable, a project of reform 
through which the electors were raised from 600,000 tp 
2,000,000, was approved by a strong majority indeed, but 
without any enthusiasm. The Scrutinio di Lista met with a 
reception quite unfavourable, and the Ministry was so struck 
with it that fearing lest this aversion should cause the 
whole law to fall through, they consented that this special 
clause should be struck out and reconsidered at a more 
propitious time. The opponents to the Scrutinio di Lista 
thought that such a suspension was equivalent to its 
rejection. It was on the contrary its salvation, for, when it 
first was brought up for discussion, it would have been sure 
to be negatived ; by obtaining time it acquired partisans, 
it insinuated itself into people’s minds, and on a second 
trial came out victorious. Signor Depretis, whose sincerity 
has sometimes been doubted by politicians, but never his 
parliamentary dexterity, affirmed what was quite true, when 
in the discussion he said that in a year the Scrutinio di Lista 
had gained ground. In fact the special law, in which it had 
been reproduced, approved by a considerable majority of 
the* Chamber of Deputies, and again quite lately by the 
Senate, is now part of the Law of the Land, which will rule 
the general elections this autumn. I wiH now offer a short 
analysis of the law : — ^The 508 members are elected by 135 
Constituencies, which, according to their extent, return 
5, 4, 3, or 2 members Respectively. In the Constituencies 
returning 5 members the elector writes on his voting paper 
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only 4 names. At the first Scrutinio those are elected who 
have obtained the great test number of votes, provided that 
number exceeds one-eighth of the registered electors. If 
that proportion is not attained a new ballot is held on a 
following dayl It may easily be seen from this sketch that 
the Scrutinio di Lista lately adopted by Italy is not the 
classical of the French school, but some- 

thing between that and the uninominal voting paper. The 
circumscription of the Italian Constituencies does not 
coincide, except in a few cases, with that of the province 
which forms the unit of the French system, but corresponds 
in many cases with the three-cornered Constituencies of the 
English electoral system. I, for my part, consider this 
limitation of the Italian law very wise. 

It- has been rightly remarked in criticism of the 
unipominal Constituency that it establishes tob narrow 
an area, and one where local mediocrity, municipal coteries^ 
village-green interests and ideas, and personal considera- 
tions hold sway unopposed and prevail over political 
considerations in prompting and determining the Elections. 
All that is perfectly true,’ and quite sufficient in my opinion, 
to condemn uninominal Constituencies. Still one must guard 
against falling into the opposite error, bearing in mind the 
saying, incidit in Scyllam-qui vult viiare Chtvrybdim. The too 
narrow area must not be so excessively widened as to possibly 
deprive the elector of a sufficient knowledge of the 
candidate, and hence of the power of giving a conscienr 
tious vote. This consideration acquires greater importance 
in -Italy from the extension of the Franchise which has 
been granted at the same time. In the first discussion in 
the French assembly, M. Dufaure, then Minister, observed 
that the country-folks go fi:om the house to the fields,* and 
from the fields to the house ; all their existence revolving 
within that circle. In order therefore to render the 
electoral urn more accessible to them, the Elections, both 
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in Italy an 4 in France talie on Sundays, the polling 
booths »e, as much as possible multiplied, each Commune 
having one in Ftsnce. In short, eveiy posable facility 'is 
afforded for fhe exercise of the right to vote. Now by 
what logical ailment can it be maintained that such 
men ought to vote -with other districts, with which they 
have no connection, and for candidates whom they do not 
and cannot know, and that they ought also to share in the 
organisation and preparation required in a large circum* 
scription ? This they practically cannot do. Some one 
tben will do it for them. If they are not capable of making 
up a list vdth ten or twenty names, there will be some one 
who will hand them one ready-made. Who will undertake 
to do that ? The Committees. Who will compose these 
Committees ? If the electoral district is not so extensive 
as to lurevent adl healthy local influence, such as resulted 
from an unblemished reputation, a life spent for the welflaxe 
of the country, it may reasonably be hoped that at the 
head of these Committees will be found persons deserving 
of. public esteem ; but if the districts are so vast that those 
influenote may be lost, 'then the field remains open to 
iatiiguers, professional agitators, traders in pohtics, and then 
we have &Cauaa in the woi^t meaning of the word — ^that 
is, noi the regular organisation of a party, but the preva- 
'lence.of its most turbid and dangerous elements. Reybaud, 
in his yirinut Paturot i la rechSrche de la tMtlltur* d*s 
which is a perfectly charming satire mi thd 
Utopias of French Radicalism, has depicted in lifelike 
colours the t3rrannical ways in which the Committees were 
wmrked in the elections by Scruim dt ttsU in X848. In the 
resent, disowsion in the Pteafk Assembly,. Gmx^tta 
endilmVfraseA to ridicole the threats of that spectre** 0m, 
of oomdt pvwf, Electoral yehm|ft)d<!ht 
the (ji<^!U|f^tbBeS. But ! believe that soeh a tfSagm’ 
dace and 0^ the only imp 
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ventiog it is not to extend the electoral district too 
much. 

It cannot be denied, on the other hand, that a small 
uninominal district is a source of corruption. I'he too 
close bonds which unite the electors to their member, make 
of him a business agent, a pleader for private interests, 
from whom all the electors claim his assistaince and service, 
and his influence in adnlinistration of justice and' of local 
interests. To that incBrect form of corruption is often 
joined a more direct one,, since the scanty number of 
electors in a small electoral district makes the venality of 
voters easy. This, I fear, happens more or less ever^here, 
ance a small djstriot is like a pond, in which stagnation 
of necessity induces putiefaction. As to the effects which 
it produces in England, I am not competent to speak. I 
believe, however, that I am not much mistaken in affirming 
that corruption in the small districts is very extensive, 
although it mty not attain such a high degree as was mani* 
fested in the towns of Oxford, Gloucester, Macclesfield and 
others, over which the threatened punishment of E temporary 
disfranchisement is hanging. 

What the small Electoral district prcfved its^f to be in 
France under Louis Philippe, we are told in the( boming 
words of Armand Carrel, Paul Louis Courier, and Loiili de 
Cormenin, who have held up to condemnation that eonrttp* . . 
tion which a man so eminent as Gufoot did not klfolV <how 
to abstaih firom allowing. What that same cortuption Was 
under the Second Empire, the sad notoriety of the 
officifU* 1ms revealed. Neither does it work better qhder 
the Repubhean regime. 

Xa Italiap ^nstituencies, it may be affirmed, that 


.1^ npholdiiug their pr^iondMnmcsi 


hjadhigitivoteiBwaslhnitedtoaveryfewcasesi onihebther 
tpo extensive *$tas the indirect corruption by which a 
to^rl^ wpporters close in hand by getting bonbum 
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in the Municipal administration ; by obtaining reprieve or 
diminution of punishment for them when falling under 
the rigour of the law ; by causing functionaries obnoxious 
to them to be removed ; and by backing them up in their 
transactions with the Government, obtaining for them 
favours, advanta^fes,- privileges, or even tnaterial gains. The 
spreading and the deep root of these pernicious customs, 
derogatory to the dignity both Of the electors and the 
elected, has urged Parliament to dry up their source by 
suppressing the uninominal Constituencies. *The majority 
of the Moderate Liberal party, although it acknowledged the 
evil, was still opposed to the Scrutinio di Lista, and proposed 
other remedies in its stead. Signor Ming^etti, who, if not the 
first of Italian statesmen for acquaintance with the practical 
art of government, is certainly one of the very first in 
eloquence and learning, in a book where he reviews all the 
evils and inconveniences which affect the Parliamentary 
system, pleads for an ample Decentralization,* the responsi- 
bility of Public Officers, the suppression of many arbitrary 
privileges which the 'law grants them, and finally for 
justice in the administration, which Signor Spaventa had 
already loudly demanded. While joining in all these 
demands, I remain of opinion that the Scrutinio di Lista will 
also e'fficiently contribute to that effect. And though I do 
not share the unbounded confidence which Signor Zanardelli, 
who has been its most zealous advocate places in it, P yet 
cannot, like Minghetti, fe'el distrust of it. Much less can 
I agree with the illustrious political and scientific luminary, 
Quintino Sella, who has shown so much aversions to it as 
to decline the command laid upon him bjr the King to form a 
Ministry, because he could not agree with his colleagues on 
the subject of the Scrutinio diLista. However, we havein Italy 
a fair opportunity of comparing the Political with the Muni- 
cipal elections, in which latter no corruption is or could be 
detect^, because carried out on the principle of the Seruimio 
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di Lista. In England, on the other hand, where the Muni- 
cipal Councillors are elected by wards,* it is found that, 
where there is corruption in the Political Elections, there 
is it also in the Municipal. Thus in the Report of the 
Royal Commissioners appointed to inquire into the existence 
of corrupt practices in the City of Oxford, I read as 
follows ; — “ Politics have for a considerable period largely 
influenced the municipal elections for the different wards, 
“ and although the expenditure at these elections has been 
“ far below that incurred at the Parliamentary elections, 
“ it is certain that money has frequently been expended in 
“ the municipal contests in ways which would not bear the 
light.” I believe that in England also a reform, based on 
that lately adopted in Italy, would raise a bulwark against 
corruption. Lord Brougham has already pointed this out 
in his well-known work on the English Constitution, in 
these remarkable words: — “It is certain that bribery is 
“ confined to the towns, and to those generally speaking of 
“ a moderate size ; that in hardly any of the very large ones 
“ does it prevail at all ; that in none of the counties is it 
“ known. The right course, it should seem, is to choose 
“ the members not by towns and counties, but by districts 
“ composed of .town and country together. Nor can there 
“ be any valid objection to thus blending the town with 
“ the country. Nay, were there even an objection, it 
“ must be a very formidable one . to counterbalance the 
“ mighty benefit of putting down the pest of corruption, 
“ which threatens our national morals as well as the purity 
“ of our parliamentary system and the existence of our 
“ fi:ee Constitution.” 

Against the moderately extensive Constituencies of the 
Italian law objections were raised in Parliament by the 
partisans of the opposite extremes. Those who wished for 
very large Constituencies wanted to destroy absolutely all 
local influences, affirming that this was the only way to fill 
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Parliament with the best men. To this we may 
answer first'of all that Urdnstiioas and modest mediocrities 
are a necessity in l^fislative ass^nablies, and ^that it would 
be impossible to govern w cdiAitxy with a Parliament 
composed of great intellects exclusively, who, of conrse, 
would nil claim to have their say in every discussion, and 
would aH aspire to a seat in the Ministry. As chiefs arO 
necessary,, so iire also rank and file ; nay, nothing can be 
worst ICMT discipline and compactness, whether in an army 
or in a Political party, than to have too many chiefs or 
leading men. Besides, the virtue of choosing illustrious 
men is not possessed by the .very extensive Constituencies : 
1 believe that they prefer colourless candidates. Men of 
mark will rise under any system whatever. In Italy, as in 
England, many distinguished statesmen are elected by 
smaU Constituencies ; nay, they have often found there a 
refuge when abandoned by large ones. We can therefore 
reckon that a country will always produce a sufficient 
number of distinguished men under any system. When in 
the House of Commons the Electoral Reform was unddr 
discussion in 1831, Macaulay very properly remarked in on^ 
of his speeches In whatever way the House 
** ComMdns may be chosen, some able men will bt chvsen 
" in that way, who would not be chosen in any other way. 
** If there were a law that the hundred tallest men in 
“ England should Im Members of Parliament there would 
probably be some able men among those who would coiUe 
“intp the House by virtue of this law. If the hundred 
“ persons whose names stand first in the alphabetical list of 
the Court Guide were made Members of* Parliament 
thefe would probably be able men amdng them,” 

Thh otyecticm of the partisans of the uninominal v(^ is 
against inequality of the number of represeiftaiives 
ascribed to differmit Constituencies. It ig iaid thal an 
elector in a Constituency which retorns- four mMabers 
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exercises a right twice as great as an elector who belongs 
to a Constituency which returns only two.* ThiSi I think, 
is a &llAcy, as the elector who takes part in the election of 
two members exercises hm right in common with say 

10,000 other electors, while the one who elects fbur exer- 
cises his right in common with say ao,ooo other electors. 
It is, therefore, not one elector who elects two members, but 

10.000 who elect two, and so,ooo who elect four. And this 
is in accordance with justice. If it were possible to unite 
the whole nation into one Constituency, as has. been pro- 
posed by Thomas Hare, would the right of the electors, 
who should thus take part in the election of 508 members, 
be more important or more extensive than that which they 
had previously exercised in electing one member in the uni- 
nominal Constituencies ? It is evident it would not ; there- 
fore this objection, which originated in that love of equality 
and symmetry inborn in the Latin races, and which cannot 
well be applied to the varied and complex social 'Organism, 
has no real value. These inequalities are unavoidable in 
any system whatever; nor are they avoided in, the uni- 
nominal Constituency. In France an arrondimitmt with 

95.000 inhabitants, forms a Constituency, and returns one 
member, whereas an tarrondissement-mila. 105,000 inhabitants 
is divided into two Constituencies, and returns two mem- 
bers. In Italy, the Constituency of Benevento, with 25,000 
inhabitants, has hitherto returned one member,* like the 
first coUegio of Palermo, with 80,000. But what of tiiat ? 
It would be absurd to require that the Constituencies of 
any country should have the regularity of a chess-board. 
From what I have already said, it results therefore that the 
new Constituencies of ihe Italian law, whilst they mark an 
advance on the uninominal Constituencies, will, also avoid 
ma^ of the inconveniences of the SmtUn de LisU of the 
Frendi school, or at least will modify them. I spoke last 
year at a great meeting of the Political party to whibb I 
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belong, summing up my opinion on the Electoral Reform 
Bill in the following words ; — “ This system may be said to 
“ be an improved Scrutin de Liste, which preserves the char- 
“ acter of a collective election, without the inconvenience 
“ of having too long a list or too large a Constituency. It 
“ is equally free from the evils of a too extended district, 
“ and from the immediate contact of elector and elected in 
“ a narrow district, since the candidate* is not quite a 
** straAger to the electors, as in the Provincial Elections, 
“ while yet not so bound up with them as in the uninominal 
“ Constituency, in which he cannot, without peril to him- 
“ self, devote himself to the general interest instead of the 
“ interests of a Commune, of a family, or even of one 
“ individual. In this intermediate Constituency, the elector 
“ is not subject to be surprised by an unknown candidate, 
“ as in the Provincial Elections, or to-the corruption, which 
“ may prevail in the present Constituencies. The horizon 
** now open to him is wider than heretofore, and he is able 
“ to soar above private interests, though still not so high 
** as in the Provincial Elections, where he may perchance 
“ see nothing at all.” 

Before concluding I must examine one very impor* 
tant point. Does the Scrutin de Liste reproduce as its 
result the physiognomy of the electoral body in such a 
manner as to be a true and genuine representation of the 
country ? It may do so, but on one condition, that is, that 
it be coupled with one of the systems that have been 
proposed td secure also the representation of minorities. That 
question, therefore, must be answered in the negative for 
the Scrutin de Liste of the French school, and only partially 
in the affirmative for the Scrutinio di Lista enacted by the 
Italian law. In the French Assembly, Gambetta said that 
the Scrutin ^Arrondissement is the im^ge of the country in a 
broke% mirror ; one might have answered him that the 
Scrutin de List* according to his system may have been the 
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image of the country in an unbroken mirror, but that the 
image reproduced was a distorted one. 

The system of ProportionaT* Representation seems to be 
unintelligible to the French Political Schools, which, save 
individual ex<jeptions, be they Conservative, Liberal or 
Radical, are always metaphysical and doctrinaire. That 
system, on the only occasion on which it was proposed to 
the French Assembly, was rejected by an immense majority 
with scarcely even the honour of a discussion. Now, without 
that corrective, the Scrutin de Liete not only does not give 
to parties the importance they must have according to the'"'' 
number' of votes which they can command in the country 
it not only makes it impossible for some views to be repre- 
sented ; but it may entirely falsify the will of the nation by , 
giving the majority in the House to those who are in a 
minority in the electoral body. “And herein it deserves not 
only the severe sentence of Lamartine which I have quoted*, 
but also that other of Laboulaye, who called it a mere 
mystification, unworthy of a free nation.** . 

The prevalence of minorities through greater ability and 
activity, is a phenomenon which we frequently see. Our 
great poet Giusti has wittily remarked : — 

Che i pin tirano i meno i veritd 
Posto che sia net pid senno e virfd, 

Ma i tneno, caro mio, tirano i pid 
Se i pid trattiene inerzia 0 asinitd. 


“ That the many draw after them the few is indeed true, 
provided wisdom and virtue be with the many ; but the few, 
my friend, draw after them the many, when the mfmy are 
sluggards or fools.’* 

And this is only right. But an electoral system which 
of itself ^jbduces such an effect cannot bear the.^most 
elementary criticism, and that is quite sufficient for its 


condemnation withoift appeal. I therefore sum op 

27 • 
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Opinion thus. The Scrutinio di Lista tempered by the 
Proportional Representation of minorities, is by far prefer- 
able to the uninominal Constituency; the uninominal 
Consituency is preferable to the Scrutinio di Lista without 
that corrective. And the great Patriot, whose name is 
indissolubly connected with our glorious national resurrec- 
tion, Count Cavour, declared .himself favourable to the 
uninominal Constituency for the sole reason that the 
multiplicity of circumscriptions affords greater facilities for 
minorities being represented. 

It may suffice to prove the fallacy of the Scrutin de Lists 
pure and simple, if we cast a glance at the Presidential election 
in the United States of America, which is carried out on that 
system by the selection of the electors in the second degree. 
In i860 Lincoln obtained 1,867,000 votes from universal 
suffrage and 180 from the Presidential Constituency, and 
was proclaimed elected, whilst his competitor with 
(2, 801,00 votes from the universal suffrage had* only 123 
from the Presidential Constituency. Lincoln, therefore, 
with a minority of supporters in the country obtained a 
majority in the Presidential Constituency. Moreover, 
of the competitors with Lincoln, Douglas, who had a 
number of votes almost equal to his, that is 1,376,000, had 
only la electors in his favour ; while Breckenridge, with 
836,000, had 72 ; and Bell, with 590,000, had 39. So in 
1875, instead of Tilden, who had a majority of votes in the 
country, Hayes was elected, who had obtained a minority ; 
and so also in 1880, General Garfield had two-thirds of 
the votes of the Presidential Constituency, although in the 
country he had only a majority of 3,400 out of 9,000,000 
of uoters. How this happens is very simply explained. 
The majority of one vote in the State of New York suffices 
to secure thirty-five representatives, while one of twenty, 
thousand in Colorado would secure only one. And if by a 
practically impossible hypothesis it should be attempted as 
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a remedy to create Constituencies all equal,* the dispropor- 
tion would not be avoided, because aMifference would 
always result from the majorities and minorities of 
each Constituency ; and the minorities of the greater 
number of Constituencies joined to the majority of the 
smaller number may form the majority of the nation. 
Hence we have on one hand the danger that the real 
majority may have a smaller number of representatives, as 
on the other hand it may have an excessive number of them, 
when, by the distribution of its votes, it can secure a 
preponderance of votes, however small, yet in a great 
number of Constituencies. I say, then, that this alone 
would suffice to demonstrate the necessity of Proportional 
Representation of parties, besides all the other reasons 
alleged by its supporters, many of which have been set forth 
at length by Stuart Mill in his work on Representative 
Government. 

I will here mention three special advantages which that 
system offers to Italy. Firstly, it removes one of the prin- 
cipal motives of the hitherto numerous abstentions. 
Secondly, it renders useless the personal coalitions among 
candidates of different parties, which certainly do not 
improve the national character. And, thirdly, it takes 
away from the Parliamentary parties all local colour, 'by 
rendering impossible what does now happen, and would 
still more frequently happen with the extending of the Con- 
stituencies, which is, that some Provinces have alf their 
members belonging to the Left, others all belonging to the 
Right. It has been calculated that if the Scrutinio di Lista 
had been enacted at the time of the elections of 1876, no 
member of the Right would have been elected in Southern 
and Insular Italy. And, again, no member of the secessionist 
Left would have been elected in 1880 in North and Central 
Italy, so that we might have«seen in the Italian Parliament 
two parties with a very pronounced local character. 

27 — a 
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The maxim of ^he representation of minorities was loudly 
proclaimed in the Italian Parliament. One of the most 
prominent members of the Radical party, Signor Boido, to 
combat it, said : — “ If minorities wish to be represented, let 
“'them become majorities.” That sentence some thought 
contained a deep meaning; in my opinion it is devoid of all 
meaning, for if a minority becomes a majority, that can only 
happen by the majority becoming in its turn a minority, and 
therefore the state of the question remains still the same. 
-Against the representation of minorities there rose, besides 
the Radical party. Signor Crispi, the chief of the so-called 
Historical Left, a designation of which on this occasion it 
showed itself well worthy, for by combating a principle 
which is the offspring of the most recent studies and of the 
latest evolution of sound Constitutional principles, it has 
given evidence of having halted at the antiquated premises 
of the Constitutional doctrinism of twenty or 'thirty years 
ago. Crispi is certainly one of the most important political 
men in tUe Italian Parliament, but his speech on that occa- 
sion was erroneous in its calculations, inexact in its histori- 
cal comparisons, and weak in its arguments, which were 
easily combated by a masterly speech of Minghetti, and by 
that also of the young member Genala, who has made an 
active propaganda, and written a much valued book in 
favour of the representation of minorities. 

Still, although the maxim of the representation _ of 
minorities has been adopted by the Italian Parliament, its 
application was made in a very homoeopathic dose. The 
mhiority had at* first proposed to apply it to the -Consti- 
tuencies which return four members, and fhe Commission, 
who.at first wanted to extend it to those also which return 
obly three, yielded at the eleventh hour, with reprebenrible 
weakness, to the pressure of the Extreme Left, and its 
applieation was limited to* the colleges returnifig five 
members, Which are thirty-three out of one hundred and 
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thirty-five. This limitation was confirmed by the Upper 
House, which threw out also the motion, tentatively 
advanced, to increase the number of Constituencies 
returning five members. In my opinion the application of 
that principle within such narrow limits is quite insufficient. 
But while I deplore that the Constituencies returning 
three and four members were thus excluded, I hope that 
the next Legislature will amend that omission. An 
association, at the head 'of which is the venerable Senator 
Mamiani, had, several years since, constituted itself to 
make popular the principle of the Representation of 
Minorities. It has now begun a new agitation, to which, I 
hope, the public opinion of the country will give a valid 
support. 

Simple and clear as the principle of Proportional Repre- 
sentation is, it proves none the less difficult in its practical 
canying out. The most perfect method is that of taking a 
quotient as suggested by Hare, that is, on the understanding 
that the names of the candidates are inscribed on the list in 
the order of preference, the first name only is read and 
considered as elected when it has attained the quotient, 
which results from dividing the number of electors by that 
of the representatives to be elected. Then that name is 
no longer reckoned in the successive voting papers; in 
these the name coming immediately after is held in account, 
and so on for the others. This method is, however, too 
complicated. Bagehot, in his excellent work on the English 
Constitution, tells us of a friend of his who could not keep 
it in his memory during t^o days running. It would 
probably be the same with most of the electors. 

Strange and uncertain results would be got by the 
so^alled cumulative vote and single vote. By the first the 
elector is empowered to accumulate his votes upon a number 
of candidates inferior to that of those to be elected, or even 
upon <me j>idy« , By the otheri whatever be the number of . 
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candidates to be elected, the elector has only one vote, so 
that it might be styled a Scruiin de Liste without a Liste. Yet 
these methods have been actually tried, a^d in some places 
are still in operation. Even more difficult would it prove if 
the so-called voluntary Constituency were tried. By that the 
electors of the whole nation ought to assemble of their own 
accord in Constituencies or groups, in a number that should 
be fixed, to have the right to elect one representativev Similar 
capital defects are found in several other proposed systems 
analogous to those just mentioned. The system of a limited 
vote adopted in the Italian law is the simplest and the 
easiest, and therefore most practical. It works well atlready, 
both in Spain and in England, where, to the credit of the 
House of Lords, it was introduced in 1867, when a Liberal 
and a Conservative — Lord Russell and Lord Cairiis — again 
proposed and caused the passing of the minority clause for 
the twelve Constituencies having more than two members, u 
clause which, in the House of Commons, when proposed by 
Lowe and Stuart Mill, had been thrown over by the joint 
opposition of Disraeli, Gladstone, and Bright. 

True, this system does not always attain its end. We 
have seen it in Birmingham, where the Liberal Party, 
by dividing its votes with great dexterity and discipline, 
has succeeded in electing Messrs. Chamberlain, Muntz, 
and Bright. In 1880, Glasgow similarly succeeded in 
electing three Liberals. Thus also lately in Italy, in the 
Provincial Council of Naples, the majority succeeded in 
excluding the minority from the Committee of Appeal for the 
revision of the electoral lists,which is selected on the system 
of limited voting. Yet that can only happen exceptionstlly with 
a very strong and well-marshalled majority. Exceptional are 
also the vacancies occasioned in the seats of members 
elected by minorities, through resignation or death, in 
consequence of which, in a Constituency voting for a 
‘single candidate the majority may regain that seat. As to 
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vacancies arising from acceptance of office or promotion, 
it would be expedient, to abrogate that ideasure, which no 
reason justifies. I may therefore conclude that the 
advantages of the limited vote overbalance its few inci- 
dental disadvantages. I cannot, however, approve the 
restriction in the Italian law which prescribes a second 
ballot if the candidates have not obtained the votes of 
one- eighth of the inscribed electors. Signor Brioschi very 
wisely proposed the suppression of that article, in the 
Senate, and it must be deplored that the Upper House 
has not drawn from the conscience of its mission the 
strength to approve either that or other amendments 
which would have greatly improved the Law. 

And here I end my rapid survey. I have tried to explain 
as well as I could the mechanism of our new Electoral 
procedure, mentioning, which parts I consider sound, and 
which less promising of good result. The decisive judgment 
arising from the experience of the coming General Elections 
will prove interesting not only for the Italians, but for 
statesmen in all nations. As to the Italian statesmen they 
must bear in mind that the passing of the law has not ended 
their task, but lays upon them new duties and a necessity 
for redoubled activity. They must set their hands to the 
improvement of the Political education of the nation, to 
diffuse the sentiments of morality and order into the new 
classes they have enfranchised. Now more than ever the 
oft repeated, but not for that less opportune exhortation of 
the great patriot, Massimo d’Azeglio, acquires fresh impor- 
tance : “ Italy is made ; we must now make the 

Italians.*’ 


Tommaso Tittoni. 
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V.— THE LAW OFNATIONS IN PEACE AND IN WAR. 

TT^ITH the evidence rapidly accumulating before our 
’ ^ eyes of the grojvth of Societies for the Scientific 
Study of the Law of Nations, and of the publication of 
works setting forth its latest 'developments, it seems 
impossible to doubt that a great and real progress is being 
made in the yus inter Gentes. 

The meetings of Jurists, Statesmen, and.others directly 
interested in the formation of a true Science of the L&w of 
Nations, which were held at Ghent and Brussels in the 
autum of 1873, and which laid the foundations respectively 
of the Institute of International Law and of the Association 
for the Reform and Codification of the Law of Nations, 
soon began to bear good fruit. The practical utility of both 
Societies has been recognised by the cordiality of their 
teception in the various countries in which their subsequent 
meetings have been held, and by the influence which their 
deliberations have manifestly exercised upon contemporary 
Thought and Literature. This influence has been felt by 
the Universities of our own and of other lands. It has 
now extended to Royalty, and it is with very sincere 
pleasure that we here record the recognition by the King of 
Italy of the services rendered to International Law by our 
valued confrire, Professor Rivier, in conferring upon him the 
distinction of a Commander of the Order of the Crown of 
Italy. Laurels such as these, won in the service of that 
“ Pax bominibus,** which was among the last aspirations of 
Bluntschli, may well be worn with pride, for they have been 
wdn ii^the best of Causes. * 

Thd'idtA put fortl^ at the outset, idike at the Ghent ai^ 
Brussels meetings, in X873, that it .would be possible by f 
strict scientific p^cess to ^niv 4 at sometfahti; tdm 



THE LAW OP NATIONS IN PEACE AND IN WAR. 409 

Codification of the Law of Nations, has found its fullest 
expression in the very elaborate scheme of an Intemaiional 
Code, -by Hon. David Dudley Field, L^.D.,* now before us, 
and which M. Alb6ric Rolin has recently placed within the 
better grasp of Continental Jurists generally by his valuable 
French translation. 

Mr. Dudley Field’s work is the most substantial result of 
a Committee appointed by our own National Association 
for the Promotion of Social Science at the Manchester 
meeting in 1866, before either the Institute or Association 
had sprung into being. In a certain sense, therefore. Great 
Britain may claim a species of parental right, not only in 
Mr. Field’s Code, but also in the central idea of which it is 
the practical expression. 

The dhect action of the two Societies founded in 1873 
may be traced to a great extent in the pages of this Review, 
where their progress has been chronicled from time to 
time. Of the Foundation Conference of the Association 
at Brussels, in 1873, certainly one of the most interesting 
International gatherings of recent days, a full account was 
given in our pages (Law Magazine and Review, for December, 
1873), by one who had taken part in the meeting. Since 1875, 
the Annual Reports of the Association ,t which is very shortly 
to hold its Tenth Conference in Liverpool, have been 
noticed by us in more or less detail, and the learned and 
interesting Presidential Addresses by Lord O’Hagan, Sir 
Robert Phillimore, Sir Travers Twiss, and others who have 
occupied the Chair, have been also brought before our 
readers. The very valuable Papers in which Sir Travers 
TwUs has discnssed not a few of the most burning 
<)aestions df the day in International Law have often been 

nf an InUrnaHot^al Cpde, (New York. 1876^ Second Edition. 
Loi^kfk,-' SteveiMi and Sons.) Mr. FidSd’s work was some years since trans* 
Uued into Italian ky Frofessor Flerantont* with an Introdnctlon on the 
Reftm of the of Nations ” (Naples. 1874). 

f iWHdted at^Oiftees of the Association, 33, Chancery Lane, 
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the subject of special and separate notice. The work of 
the Institute during the same period is to be sought 
practically in two prificipal sources, viz., the Ammire^ and 
the Revue de Droit International, both now published in 
Brussels,* under the able editorship of Professor Rivier. 
We have before now spoken of the high value of both 
publications as storehouses of knowledge for the Statesman 
and Diplomatist as well as for the Jurist. And the same 
commendation must again be extended by us to the 
extremely valuable materials published in the Annuaire, the 
Bulletins, and the Collection de Codes Etrangeys,f published 
by the Society of Comparative Legislation in Paris. These 
should all find their places side by side on the shelves 
alike of the politician and the practitioner, to both of whom 
it may be important, at any moment, to have ready to 
hand the latest information as to Foreign Laws. Indeed, 
the bearing of the work of the Societe de Ligislation 
Comparce on the scientific study of International Law is so 
direct that we feel bound to draw attention to it in the 
present article. It will, of course, be obvious that the 
Comparative method is involved in the most strictly 
scientific aspect of that study. 

It has already been seen that, much as we are indebted 
to American and Continental writers, we are not without 
considerable obligations to our own countrymen. While we 
cannot forget Beach Lawrence and Dudley Field, so neither 
do we omit to acknowledge our indebtedness to Phillimore, 
Twiss, Hall, and others. 

Of Mr. Hairs work % we have already spoken here, and 
we shall probably return to the consideration of some of his 
views -in the course of the present Paper, many most in- 

* Librairie Muquardt : Merzbach and Falck. Brussels and Leipzig. 

t Cotillon. Paris. The latest Foreign Code published by this Society, and 
which is now before us, is the German Code of Commerce. .Edited, with full 
Notes, &c., by MM. Gide, Flach, Lyon Caen, and Dietz. i88i. 

I International Law. Oxford : Clarendon Press. 1880. 
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teresting points having been of necessity left untouched. 
From Sir Robert Phillimore we welcome with great pleasure 
the continuance of his careful and interesting revision of 
his standard Commentaries^* regretting only the limited 
extent to which the publication of the revision has as yet 
been carried. The text of the second volume, now pub- 
lished, is itself full of matter of deep and permanent 
interest, such as the Rights of Equality, of Sovereignty, of 
Legation, the Obligation of Treaties, &c. And in Part III., 
on the “ International Status of Foreign Spiritual Powers, 
especially the Papacy,** with the relative Appendix, we have 
a mass of valuable matter on a question which may at any 
moment be made European. For the present, the Prisoner 
of the Vatican is content to hug his chains, and protest 
against the ‘‘Revolution,’* the “Sub-Alpine** King, and 
other such enemies of Holy Church for whom the Curia 
has a stock of epithets always ready to fit into the text 
either of an Allocution or an Encyclical, or wherewith to 
point the moral of an article in journals under the inspira- 
tion of the school represented by the Civilta Caitolica. The 
recent works of M. Nys arid M. Ollivicr on the Papacy 
should alone suffice to warn us that there may be one day 
an International Papal Question, and it is impossible to tell 
how soon it may come. When that day comes a special 
value will attach to the documents which Sir Robert 
Phillimore has brought together in the new issue of Vol. II. 
of his Commentaries^ as well as to the text in which he con- 
siders the subject-matter of those documents. Those who 
have most carefully studied the remarkable utterances of 
Theiner and Curcit will best appreciate the essential unity 

• Commentaries on International Law. Vol. 11 . Third Edition/ Butter- 
worths. 1882. 

t Theiner’s Correspondence with Ddllinger and Friedrich, published in recent 
numbers of the Foreign Church Chronicle (Rivington, 1882), throws no little 
light on the attitude of the Curia : while Curci’s Moderno DUsidio^ and his still 
later Nuova Italia e i Vecchi Zelanti^ bears out all that has been said by us 
above. 
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and unchangeableness of the Vecchi Zdanti, and their hatred 
of the Nttova Italia^. The world changes, but the Church 
(as this party understands it), is unchanging : “ Siat Crux 
dum volviiur Orbis," the Curiali|,ts would probably say, if 
they thought it necessary to explain their position. 

It would be interesting, did space admit of the under- 
taking, to trace out the workings of the minds of the several 
contemporary text-writers now under consideration on 
points where their views at least appear to differ. This, 
however, could at best only be attempted in a very cursory 
manner. But we may draw attention to one important 
point connected with the right of Legation where, as it 
seeihs to* us, there is a difference between the view of 
Sir Robert Phillimore and that of Mr. W. E. Hall. 

In a Paper read before the Jurisprudence Department of 
the recent Social Science Congress at Dublin, itwas argued 
that Mr. Hall minimised the privileges which we should 
contend are necessary to the due liberty of a Diplomatic 
Envoy, for the useful carrying out of the purpose for which 
he is appointed. Sir Robert ’PhiWixaore, per contm, demands 
for the Envoy all that can fairly be demanded on his behalf. 
The point of divergence appears to tis to be discoverable at 
thejM^ transitus innoxii, for which we certainly contend, with 
Sir Robert^ and against Mr. Hall, if we correctly read' the 
meaning of his language. We must observe that if the 
Diplomatic Agent is not to enjoy this safe tr^y* t, there 
seems little visible use in appointing him. It is ^ble that 
Mr. Hall may not have intended to restrict the ^ iransitus, 
but the general tenor of his argutr^ ^ ^ ‘^gdistinctly 
left that impression upon os, and, if 'irts rightly 

apprehended that argument, we can only regard it 
as the index of a retrograde movement. Wef^e quite 
unidile to see how it is possible to minimise th^ ^vileges 
now recognised as belongingto the Legatine foncti^ without 
seriously hindering the peaceful intercourse of thd {fations, 
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and lowering the dignity of Diplomatic representatives. And 
such a course, by whomsoever adopted, we could only 
consider as politically suicidal. The nation which might 
adopt it would probably be the first to feel its.eflfects. 

Mr. Dudley Field, in Art. 136 of his Code, provides for the 
JUS transitus, so far as may be necessary to enable the 
envoy to reach his post, and bases his text on the " general 
principle,” acknowledged by France with the limitation 
inserted, and supporting the Article by a reference to 
Phillimore. He further requires, with Halleck, that if the 
passage be made through a country which is in a state of 
war, the envoy should obtain a passport or safe-conduct 
from its authorities. This seems to us, firom the point qf 
view of Civil Law, an unnecessaiy derogation from the 
general principle, though it may perhaps be a salutary 
precaution in case of meeting either of the* hostile forces, 
who might be inclined to the practice of “ Jeddart Justice,” 
and hang or shoot an Ambassador first, and regretfully 
discover his character afterwards. But if Letters of 
Credence are worth anything, they ought to suffice, we 
should contend, to protect their bearer on his way to or 
from his Diplomatic residence, without need of passports 
or safe-conducts from the rulers of any country through 
which he may have to pass. We fancy that, as a matter 
of fact, Mr. Bathurst affords the latest known case of a 
Diplomatic Agent whose trmsitm has been made to include 
the passage of the Styx. He ” disappeared,” to use a 
delicate expression, at Perleberg, and the Emperor 
•Napoleon I. enjoys the credit of having arranged for the 
” disappearance.” We hardly can suppose that anybody 
soriously desifes to see such a state of things Income 
common. 

It is not posrible to consider, however cursorily, the 
'field cov«ed by the Law of Nations without devoting 
some attention to the attitude which Text-writers adopt in 
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regard to a State of War. For though the primary object 
of the leading Jurists on this point of Law has been, it may 
fairly be said, the inculcation of Peace, yet none but the 
wilfully blind can shut their eyes to the fact that war 
exists, and is likely to continue to exist, for a long time to 
come. Moreover, it has always appeared to us very 
important to maintain the contrary of the evil maxim 
"Inter Arma Silent Leges." If the Law of Nations is to 
be of real help to humanity it must, while softening 
the rigour of war as much as .possible, recognise its 
existence in order to control and mitigate it. We 
therefore recall with pleasure the publication by the 
Institute of International Law of a Manual of the Laws of 
War ,*as well as the longand elaborate Treatise on Maritime 
Prize Law, published in the pages of the Revue de Droit 
International (Brussels), by M. Bulmerincq, a distinguished 
Russian member of the Institute. 

The land and sea aspects of the Law of Nations in time 
of War have recently attracted the pens of several able 
Continental Jurists. We would specially name in this 
interesting and important branch the volumes put forth by 
M. de Boeck,t Advocate of the Court of Appeal, Paris, on 
Enemy Property under Enemy Flag ; and by M. Fauchille, 
also an Advocate of the same Court, on Maritime Blockade. 

From distant Sweden, too, there reaches us an interesting 
pamphlet closely connected with the subject-matter of the 
Brussels Conference on the Laws of War, and the Manual 
of the Institute, viz.. Dr. Grenander’s t Essay on the 

* Lea Lois de la Guerre sur Terre. Bruxelles : Librairie Muquardt. z88oe 

t De la Propridtd Privte Ennemie sous Pavilion Ennemi. Par C. De Boeck, 
Docteur tn Droiti &c. Paris. G. Pedone Lauriel Successeur. 1882. Du Blocus 
Maritime* Par Paul Fauchille, Docteur en Droit, &c. Paris. 1882. 

{Sur les Conditions ndcessairesy^selon le Droit des Gens, pour avoir, en 
Guerre, le Droit eonsid^rd et traitd comme Soldat. Par B. K. Grenander, 
Docteur en Droit. Extrait de la RivH$ Praiiqui de Droit Paris. 

Librairie A. Marescq Aind* 1882. 
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Necessary Conditions for being considered as a Soldier In 
time of War. These are all more or less thorny questions, the 
study of which, nevertheless, cannot be wraved aside. The 
very elaborate treatise which we owe to the pen of 
M. de Boeck exhibits in a marked degree the tendency of a 
large, perhaps even dominant School of Thought among 
Continental Jurists on. the question of Maritime Capture. 
It would, indeed, almost seem as though, broadly speaking, 
the case had resolved itself into Britami contra mmdum. 
At least such is the finpression left upon us by the argu- 
ments marshalled in serried arra^ by the learned author. 
M. de Boeck deals much throughout with English views 
and English cases. He recognises fully the weight which 
those views and those cases must carry in a question 
concerning the Law of the Sea. But he at the same time 
spares no opportunity for showing us how isolated we are 
in the views we hold, and he cites Bluntschli to warn us of 
the sad experience through which, perchance, we may come 
to a different frame of mind. . It is possible that in time our 
views may change. We believe we are open tp conviction. 
But we have certainly not as yet been convinced that 
there is not a false as well as a true humanitarianism. 
And we are not so sore as M. de Boeck would have us that 
all the modem doctrines constitute a real advance. We 
remember perfectly the action of the Maritime Congress at 
Naples in 1871, which, in common with Signor Pierantoni 
and other recent writers, he cites against us as demanding 
the Freedom of Private Property at Sea. We attribute greater 
weight to the similar demands made by the Institute of 
International Law at The Hague, in 1875 ; though we do not 
think that the Reports of the meetings indicate that an actual 
unanimity of opinion even yet prevails within that body. 
We still feel this difficulty as to the doctrine, in our own 
minds, that the so-called freedom of Private Property on 
land seems to be only true to a limited extent. We cannot 
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see that any Conventions have been passed between the 
Nations which prevent the invasion of our houses by the 
quartering upon them of enemy troops, or the de^ruction 
of those very houses, and of the timber, crops, &c., around 
them, if required, 'or alleged to be re'quired, for strategic 
purposes. Is it, then, yet true to say that Private Property 
on land is free ? Of course it is,* as a rule, not so sus- 
ceptible of being carried < 5 & as Pri'^te Property at sea, 
but it ckn be, and often is, destroyed. The whole question 
treated by M. De Boeck is one of great interest to English 
readers, and, whether agreeing with his general conclusions 
or not, we cannot but feel that he has I?rought to bear upon 
^8 subject not only the fervour of strong convictions, but 
also a wide acquaintance with English History, and a 
patient research into the Case Law of English and American 
Maritime* Jurisprudence, such as are rare aihong foreign 
text-writers of the present day. From a broader and more 
theoretical point of view, the Laws of War afford the 
theme for a very opportune addition to the works which 
we have already had occasion to welcome from the able pen 
of M. Nys.* That .a writer, who has already shown his 
familiarity with the Juridical attitude of the Medieeval 
Western Church, should in the course of his present work 
give fresh proofs of that familiarity, is only what might have 
been expected of him. Where Grotius seems to have been, 
perhaps simply through want of sympathy, less than 
just to inediteval writers, M. Nys does them ample 
justice. His judgment, indeed, as expressed, at p. 72, 
that where the mediseval Jurists err in their treatment of 
the Laws of War, it is rather from excess of subtlety in 
their distihetious than from neglecting to treat them, seems 

to os a vpty true view. This subtlety, .indeed, pervades 

> 

•Ltt Dfolt ^ la Oiiemi et let Pr^^nem deGrotiut, 

Boeteur eh Droit ef an Sclencet Politiquet et Adminittrativet. et 

Xeei|Mdg t Librable Maquardt. x88a« 
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more or less the whole of mediseval Jurisprudence^ over 
which it must not be forgotten what an ‘inter-penetrating 
influence was exercised by the Canonists/ No small 
number of the maxims which have come down to us familiar 
as household words from the Middle Ages may, we believe, 
be traced to a Canonical source. * M. Nys, in his present 
very interesting Treatise, 'refers frequently to the maxims of 
Gratian and the doctrine of Aquinas, whiah last has a more 
than ordinary value in the light of the present Pope’s exal- 
tation of the Philosophy of the Angelic Doctor to the rank 
of the Philosophy of the Church. It is not, however, to any 
one side of its author’s learning alone that the interest of 
the book is due, but rather to its many-sidedness. In his^ 
pages we meet not only with Gratian and the Angelical, 
with Bartolus and Accursius, but also with Froissart and the 
Liber Feudorum^ with the Papal Ecclesiastical Jurists, De 
Victoria and Suarez, as with the Protestant Jurists, Gentili 
and Grotius, while among moderns we meet with such 
representative names in their several lines as Twiss and 
Schulte. The History of the Laws of War, from the pen of 
M. Nys, is full of interest for the Diplomatist and the 
Historian, as well as for the Jurist. 

The importance attaching in International Law to the 
very difficult questions connected with Marriage makes us 
desirous not to conclude this brief rSsutne without men- 
tioning the useful work done by the Jurisprudence Com- 
mittee of the Social Science Association, on the subject of 
Foreign Marriage Laws, as related in the May number of 
the Sessional Proceedings (Office of the Association, and P. S. 
King), which we have before ps. The gravity of the question 
is undeniable. It would, we should have thought, have 
afforded matter of sufficient impoitance for the foi.thcoming 
Nottingham meeting, the twenty-fifth Anniversary of thefoun- 
dation of the Association. The evils arising fiom the present 
state of things are great, and not likely to cease. 

28 
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It were much to be desired that I^reaoh Jurists, whose 
country is the pHncipal source of the difficulties, would 
seriously cobsider what are the true Juridical criteria 
of Marriage, and how far it is reconcilable with Inter* 
national Morality that the aid of Municipal Law should 
be invoked, and the ‘almbst ultima ratio of expulsion be 
threatened, if not actually employed, in the case of British 
subjects claiming in France rights arising under a marriage 
which would in all probability be sustained as valid in Eng- 
land. The very interesting American case of Ro 0 i v. Ehmam, 
whichhas gone up from the Superior Court of Cook County, 
Illinois, to the Superior Court of Illinois) and will, we should 
magine, not stop till it has reached the highest point in 
American Appellate Jurisdiction, is another remarkable 
instance of the complex character of the problenis constantly 
arising in the Law of Nations, in Peace, no less than in 
War, — ^firom the Conflict of Laws in Peace, 'as well as from 
the many keenly controverted questions which belong to the 
Droit d« Guerre. 


VI.— SELECT CASES: SCOTTISH. 

By Hugh BAact.AY, LL.D., Sheriff Substitute, Perth. 

UaUelona Kiaohiet 

A party was convicted in a police court in having broken • 
down a wooden paling, which had been recently erected across 
an access: HtU, that “though the qonduet of the accused 
was perhaps not conunendable, he was in the circuhistances 
justified in removing the barrier across hia access, and that any 
question as to his right fdl to be settled by a eivU action rather 
dtan erimmalfy in a police court.” CoiunctioD quashed with 
modified ejqmues. Justiciary. 39 October, 1879. v. 

Lmg, 7 S.C., I. 
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IPramwayf Aot^ 1870— Obstrttotion« 

Hdd no wilf^ obstruction to warrant *in)po8ition of a 
penalty, and conviction quashed. Per Lord Youog: think 

that the accused^ going up a hill at the ordinaty pace of such 
vehicles and getting off the rails, immediately upon reaching the 
level arc facts inconsistent with ‘ wilful oUfrucHoUt that is, in 
such a way as to inconvenience or endanger the car, and those 
within it, for that is the idea of * wilful obstrucHau* in the 
Statute.** 29 October, x879« HaU Mark v. LintoH^-J S.C., 2. 

General Police Act, 1862. 

HM that a person exercising two horses on the foreshore was 
not liable to be convicted under the Act, the place not being a 
“ street,'* as designed in the Act. 30 October, 1879. Heatherton v. 
Watson, 7 S.C., 9. 

Public -House— Breach of Certi^oete. 

Held that a publican was rightly convicted of having 
permitted women of notoriously bad fame to assemble and 
meet within his public-house. Per Lord Justice Clerk (Lord 
Moncreiff): “It is important to notice that the statute does 
not require knowledge of bad character on the part of the publican, 
nor does it impose on the prosecutor the duty of proving know- 
ledge. What he must prove is notoriety. I think the statute 
very reasonably infers that if there is notoriety the keeper of 
a public-house is bound to know the character of the persons. 
In the second place, the notoriety must be notoriety in the 

place.*’ 12 Novexhber, xSyq. Maxwett v. Malcolm, 7 S.C/, 4. 

* . 

Poaching— Day Trespass Act. 

Held that a son residing with his father, the tenant, and 
assisting in working the farm, was guilty of a trespass in 
the meaning of the Act by shooting grouse (the tenant having 
right to shoot hares and rabbits and to give leave to the family 
and servants to do so). Per Lord Moncreifif : “A tenant has been 
found not to be committing a tre^ass if in pursuit of game 
upon his farm without authority. That is not law in the case 
of a person in the position of a visitor, a brother-in-law, or a 
farm servant** a8 January, i88o. * James v. Earl of •Fife, 

7S,Cm9v/ 

IPoaeiiixig— Day Trespass Act. 

Ftddt per^ns rightally convicted who, remaining on the high 
roadi aentdieu: dogs into the neighbouring fields in pursuit of 

28—2 
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game. Per Lord Moncreiff ; “ I think that a man who sends his 
dogs in this way, was just as guilty of a trespass as if he had 
gone himself. It is simply the case of using machinery or 
animals for the purpose of trespassing.*’ 8 June, 1880. SioHavi 
V. Stevenson, 7 S.C., 9. 

Wanton Gruplty-Aot 18 ft 14 Yiot., c. 02. 

A gentleman was walking accompanied with two small dogs, 
when a large dog attacked them. He end^voured to separate the 
dogs, but finally struck the large dog with a knife by which it was 
killed : Held that he was not guilty of “ wantofi cruelty " under 
the Act, and conviction quashed. Per Lord Moncreiff; “I 
cannot call this ‘ wanton cruelty* He was entitled to protect 
his own dogs, and I cannot say that there was any intent to 
injure or inflict pain needlessly on his part.** Per Lord Young : 
“ I have, great sympathy with the attachment that arises 
between men and dogs, but I confess that I think that dogs 
such as this one, are entirely out of place in cities, and people 
who keep them should consider that if everybody kept one, 
the place would be uninhabitable.** 3 June, 1880. Cornelius v. 
Grant, 7 S.C., 13. 

Wanton 0ruelt7*-8tatute 18 ft 14 Viet., o. 82, s. 1. 

A dog was trespassing in a field. A servant of the proprietor, 
within five yards of the dog, shot at it with small pellets. The 
dog recovered, but suffered severe pain. He was convicted by 
the justices, but conviction unanimously quashed. Per Lord 
Adam : *•! am far from saying what the accused did was 
justifiable or proper in the circumstances. If he wished to 
scare the dog away he might have done so by throwing stones at 
it or in a like way. The question is if this was ‘ wanton cruelty * 
in the sense of the Act. I do not think it was. The Act refers, 
1 think, to the mode in which the thing was done. Now, to say 
that an act which caused pain to an animal does not necessarily 
mean that it was an act of ‘ wanton cruelty.* Here there was 
nothing cruel in the way the thing was done. The only probable 
result was the.immediate death of the dog. That only illustrates 
the nature of the act. If the dog had been killed it would have 
been difficult to see the * wanton cruelty.* *’ 28 October, 1880. 
yack V. Gampbell, 8 S.C., i. 

Day Trespass Aot— Babbits. 

A tenant had power under his lease to snare toNnis* He 
employed a servant to do so. The servant found a hare 



SELECT CASES: SCOTTISH. 42I 

apparently dead in a trap. The hare recovered and ran away. 
He set his dog after it, recovered, and killed it : Held he was riot 
liable for contravention of the Act (Lord Adam dissenting). 
Per Lord Young : “ So Tar as the pursuit of rabbits, the servant 
was entitled to be on the field and see that the traps were in 
order, he did not enter the lands for an unlawful purpose, and 
did not commit any trespass by picking up or setting a dog at 
a wounded hare. This man was not a trespasser at all, he 
was not on the lands for an unlawful purpose,** Per Lord 
Adam : “ It appears to me that from the time he set 
on the dog he was as much in pursuit of game as he 
could possibly be. The case is the same as if he had a 
gun and had shot the hare.** 29 October, 1880. Laurie v. 
McArthur^ 8 S.C., 2. 

Public House Aots~-Breacli of Certificate. 

Heldy circumstances not sufficient to support a conviction on 
a charge ** of allowing men or women of notoriously bad fame 
to assemble or meet In a public-house,** it being necessary to 
prove that the assembling had reference to the bad character. 
Per Lord Young ; “ The assembling of such persons to the 
number of two or more together in af public-house for the 
mere purpose of refreshment, is not sufficient. The assembling 
must appear to have reference to the bad character referred to.’* 
(Several English cases were cited.) 30 October, i83o. Kirton 
V. Cadenhead, 8 S.C., 4. 

Assault on Police Officers whilst in Discharge of their Duty- 
Prevention of Grimes Act, 20gc 30 Viet., c. 273. 

Held that it was necessary to charge in the complaint the 
knowledge of the accused that the parties assaulted were police 
officers in discharge of their duty. Per Lord Young : “ The 
prosecutor could prove no more than that the constables were 
engaged in discharge of their duty.” “ It was open for the 
accused to show by positive evidence, or that the probability 
from the whole (acts and circumstances disclosed, was that 
although the perjsons to whom they offered and used violence 
were in truth police constables in the execution of their duty, 
they had no suspicion of that, and therefore they ought not to 
be visited by punishment as if they had known.** 30 October, 
1880. O^Bfkn V. MePhee^ 8 S.C., 8. 
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Srrpr to Bttto of Sentence and Warrant of Imprisonment. 

A sentence and warrant thereon bore date 24th November, 
1880, instead of 23rd the true date, but which was afterwards 
corrected. The sentence w^s quashed (Lord'Craighill dissenting). 
“The record is the only authentic evidence of what was 
done, and if it be erroneous, there is nothing. There is nothing 
trustworthy upon which the warrant can be supported. I 
think it of the utmost importance that weshould.discountenance 
irregularity in the records ef a Criminal, or indeed o^any 
Court.’* jPer Lord Justice Clerk Moncreiff: “It may be 
that the* prisoner in this case has sufiered no injustice by 
the error, but we are here dealing with criminal proceed- 
ings and a criiiiinal sentence, where accuracy is absolutely 
essemtial '* “ It may be that the carelessness of an official has 

frustrated the object of justice, but I think that more good will 
be done by giving effect to tiie objection and not allowing 
slovenly proceedings in criminal cases than by repelling it.'* 
Per Lord Young dissenting: “The clerk's certificate is not the 
conviction or sentence* and it is to my mind a very sUrtling 
proposition indeed, that an error in it is incurable and a 
ground for quashing a conviction." “ An error in the extract 
or’certificatfe of decree# in civil cases, will not affect the decree 
as pronounced by the Court, and may be corrected on a new and 
proper extract or certificate givpn out." 3 February, 1881. 
RiddM v. Stevenson, 8 S.C., 17. 

Police, and Improvement (Scotland) Aot, 1862. 

A conviction quashed where parties, had Mien charged ** for 
wilfully causing an obstruction in the public footpath of a 
public street by means of congregating." Per Lord Young : “ It 
was aimply a case of two or three people meeting and stopping* 
in the ^reet. You cannot go along any street whijl:^ has a 
narrow motpath without meeting with an obstruction hy people 
standing talking to one another. If they do it ' wil&lly and 
pertinaciously,^ if there is piything exceptional in the circum- 
stance which imports a diffenmt. character into the act, then 
that should be set forth/* * Per Lord Mon^ei^ dissenting : V If 
the obstroGtion caused by the congr^ating of paeons is 
and accidental then there could be, no ground for a 
the obstruction be wilful then I think there 
When a man so stands tfeat he wiU not 
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pass himi^ithdut josttingf, he is t6 my miild, deiaify within the 
clause.** *19. March, i88z* Wmyss v. Black * 8 S C.f ag* 

Bay TrespBilS Act, 2 St 8 Wm. IV.» 0 . 6S^ 

Held, ist. That a complaint under this Act is sufficient if 
subscribed by a duly authorised agent, and. That the complainant 
might be represented by a law a^^ent. xo June, x88i. Shaw 
Stewart v. Wilson, 8 S.C., 33. ^ 

Summary Procedure (Scotland) Act, 1876— Jfotioe of Appeal. 

Held, 1st. Sufficient that notice of appeal was posted on the 
third day though riot received until the fourth, and. That a 
general conviction on an alternative charge is incompetent, 
xo June, 1881. Charleson v. Duffes, 8 S.C., 34. 

Food and Drugs Aot, 1875 and 1870. 

. HtU that a sale of an inferior though pure quality of cream at 
a low price was not an offence under the Act. Lord Young : 
" I am clearly of opinion that a delivery of the article which was 
mid at a penny per gill satisfies a demand for 'cream* there 
being no suggestion that the article was adulterated or unwhole- 
some or not worth the money that was paid for it.’* lo June, 
x88i. Morton y. Green, i S.Q., ^ 6 . 

JTuriadiotion— Doous Delioti. 

Beli, that a domiciled Englishman resident in England who 
had been lawfully apprehended there and brought to Scotland, 
was subject to the jurisdiction of the Judiciary on a charge of 
sending letters from England to traders in Scotland, and 
fraudulently obtaining goods firom them. Per, Lord Justice 
General (Inglia) ; “ I am of opinion that Edinburgh is the locus 
d^Uti just as much as if the accused had sent either an accoimplice 
or an innocent agent to carry out his fraudulent 8chen\e in 
Edinburgh.”. 17 June, 1881. Her Majesty's Advocate v. 

S.C., 41. 

Burgh Fran o hise- Joint Froprtotorr-OonstruotiTe 
Besideuee. 

Al!iraaj<dnt propriMor pf ahouse in aBur^, but was resident 
|b' .lAihddu .iirltire lut.luid his family resided. He occasionally 
4dfit^ when there resided in the 

add trained fw periods varying from two days to a 
Ibttaigbtt Hs ctaimed as a voter in the Burgh. The Sheriff 
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rejected the claini. He appealed, but appeal was dismissed. 
Per Lord Ormidale*: “ The claimant only came to the house for 
the purposes of business, he had his residence elsewhere.'* 
4November, 1879. Kennard v. Allan^ 7 S.C., i. 

County Franohise-'Destruction by Fire of Eubjeot of 
'QuadfLoation. 

A voter claimed on a studio and garden. The subjects were 
valued at £20 in* the valuation Roll. His claim was objected to, 
because the studio had been destroyed by fire but again restored. 
The Sheriff admitted the claim. An appeal was dismissed. 
Per Lord Ormidale : ** Every man who has house property is 
subject to the risk of fire, but so long as he does not lose the 
title, especially, if as here, he at once restores the subject, he 
does not lose his right to a vote.** 4 November, 11879. Hunter 
V. Ballantine^ 7 S.C., 2. 

County Franchise— Joint Tenants. 

Two sons worked a farm with their father. A verbal agree- 
ment was made with the landlord that the sons should be., 
jointly interested in the farm, and thereafter the receipts tor 
rent were made out in their joint names. The sons claimed as 
joint tenants, the value being sufficient. The Sheriff refused to 
.admit the claimants. On an appeal the Court admitted them. 
Per Lord Mure ; “ The sons are plainly liable for the rent, and 
in the absence of any other arrangement equality of interest is 
the rule.** 4 November, 1879. Crawford v. Johnston^ 7 S.C., 3. 

County Franohise— Keoessity of a New Claim. 

A man was enrolled on a house. He sub-let a portion but 
became tenant of another part of the same tenement. An 
objection to his remaining on the Roll was stated and sustained 
by the Sheriff, and an appeal was dismissed. Per Lord Ormidale : 
** When any one changes his qualification he is bound to put in 
a claim on his new qualification.*’ 5 November, 1879. Allan v. 
Smithy 7 S.C., 6. 

• County Franohise— Omission by Assessor. 

Where subjects have been erroneously omitted by assessor : 

• Held competent for the^proprietor to prove aliunde the evidence 
and value of the subjects omitted. 5 November, 1879.. 
Morrison y. Andersont y 
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County Franchise— True Value not Bent. 

A voter appeared on the Roll as paying rent of /g los., but 
that he had erected at his own expense a building of the yearly 
value of £io. He had been assessed for burdens on £i<^ los. 
Held, on objection, that he was entitled to remain on the Roll. 
6 November, 1879. Ferguson v. Kerr, 7 S.C., 7. 

County Franchise— Constructive Occupancy. 

A man claimed as a voter as joint tenant with his mother in a 
house where his furniture remained, but for some months he 
resided in. lodgings : Held (Lord Ormidale dissenting), that he 
was in personal occupancy of the house as joint tenant and so 
entitled to be placed on the Roll. 6 November, 1879. Johnston 
V. Buchanan, 7 S.C., 7. 

County Franchise— Defeasibility. 

Three partners of a chemical work occupied them and claimed 
as voters. * One partner afterwards obtained a lease : Held 
(Lord Craighill dissenting) that the others had been tenants and 
occupants during the requsite period and admitted to the Roll. 

6 November, 1879. Donaldson v. Arrol, 7 S.C., 8. 

County Franchise— Date of Entry/ 

Held that the mere election of a minister of a congregation, 
does not, before induction, make him proprietor of the manse. 

7 November, 1879, Mitchell v. Halley, 7 S.C., xi. 

County Franchise— Absolute Disposition. 

Held an absolute ^ conveyance of property could not be 
contradicted by parole, to show that it was merely in security of 
a debt, though that was admitted on oath by the disponee. 
7 November, 1879. Skeete v. Stewart, 7 S.C., 12. 

^ County Franchise— Lease. 

Parole evidence of a lease with occupancy sufficient to admit 
a joint tenant to the Roll. 7 November, 1879. Skeete v. Allan, 
7 S.C., 15* 

County* Franchise— Entails— Propulsion of Fee. 

A father, proprietor in entail, grai^d a life rent to his*son on 
which he claimed to vote : Held heVas entitled to be admitted. 
Per Lord Mure : ** It is jus teriii for any one except an heir of 
entailto object to the granting of such a deed.*' 8 November, 1879. 
Skeete v, Buchanan, 7 S.C., 15. 
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County Franohifle-^Tenant of Shootings XTnoonneoted n^th 
* any House or Lodge. 

A gentleman was tenant of shootings, but the lands and 
houses were let to agricultural tenants: (Lord Ormidale 

dissenting) that the value being sufficient he was entitled to a 
vote. Per Lord Mure, after lengthy observations, concluded by 
saying: ** on the whole matter 1 am of Opinion that as tenants of 
shootings are tenants of * lands and he fiiagss* by the law of 
Scotland as laid down in the Hou^ of Lords, and in a series of 
decisions in this Court as well as under the provision of the 
Acts of Parliament to which I have ^referred, these claimants 
ought to be put on the Roll.** Per Lord Ormidale, “ A right of 
shooting is not the proprietorship of land, nor is it in any sense 
the tenancy of land, for the. land is held for np other purpose 
than of firing guns over it.** la 'November, 1879. Paterson v. 
Johnston, 7 S.C., 17. 

County Franohise— Sheriff’s Power to Correct Entry. 

A proprietor stood on the Roll as sole proprietor. During the 
year he disposed to his sons portions, but reserving sufficient 
value to qualify himself. He returned himself to the assessor as 
joint proprietor, but the assessor did not notice, change : 
Held that the Sheriff was entitled to insert TOfore the 

word proprietor,*' under the 44th Section of the Act, i86x; and 
no n^w claim was necessary. X2 November, X879. Anderson v. 
Mercer^ 7 S.C-, a8. 

County Franohiae—Full ^ge. 

A claimant was not of full age when the assessor made up his 
list, but was sp when the Sheriff made up the Roll. The 
Sheriff refused to put him on the Roll. On appeal: Held he 
was entitled to be admitted as in the words of the Statute he 
was of full when the Sheriff came to consider his ti||ht. 
13 November, 1879. CamphtH v. Richardstm, 7 S.C., 3a. • " 

County Vruxohise— Befbetivo Notioo. 

A.notji,ce of ot^ecfion to the lussessor wits not in the form'bf the 
schedu&,hbt^|ng no dividing lines or headings, Held gsod (LtOrd 
Craighill dissehtihg). Per l,ord Ormidale : “ It u unddubt^ 
that thdlfd’ diw ibnie'. things wanting i^^ notice hbre, and 
it would Iwve b<^ m^ correct if they ftad been hisel'h^' ^ ^ut 
we have- all that is.<sWf^!^.in' inbstance,^^' obged^h 



SELECT cases: SCOTTISH. 427 

merely a technical one,; and the fault, such as it is, is covered 
by the 44th Section.** Per Lord Craighill :*** The provisions of 
the Act have not been carried out, as the objection is not in 
form of the schedule. I think that this being so, the objection 
should be dismissed. This defect might have been remedied 
had the 44th Section been taken advantage of — the Sheriff might 
have corrected the notice, but he did not so.** la November, 
1879. Lanumt v. Richardson^ 7 S.C., 32. 

County Franohise— Member of a Building Society— 

^ Suspensive Conditions. 

By a Deed of Association members became proprietors of a 
dwelling on payment of a sum in instalments within twenty-one 
years. After one-half of the price had been paid the allotteee 
had right to demand from the Society a disposition to the house 
on granting a bond for the remaining half of the price : Held 
that a party who had a house allotted to him, but who had not 
paid the one-half of the price, was not entitled to be enrolled as 
a voter. 12 November, 1879. Beil v. Donaldson^ 7 S^C., 34. 

A similar case was decided same day (Lord Ormidale dis- 
senting), where the party had paid one-half of the ^rice, but had 
not obtained a disposition to the property. 12 November, 
1879. Alexander v. Donaldson^ 7 S.C., 36. 

Burgh Franchise— Lodger. 

Held thgt a person who was on the Roll as a lodger, but 
changed his lodgings required to make a new claim and have it 
advertised by ’ the assessor, and that a verbal notice to the 
assessor was not sufficient. 13 November, 1879. ^ Adair v, 
McBridOf 7 S.C., 3^* 

Burgh Franchise— Manager. 

A manager of a company with a free house was for nine years 
on ihe Roll as a voter. The company could dismiss him at one 
month's notice. On an objection that his tenure was defeasible': 
Held that he was entiUed, to remain on the Roll. Per 
Lord Ormidale : ** This is a narrow case, but on various previous 
mstanoes, the Court has disconnected the office held, by the 
voter from the house.'* 13 November. Stewart v. Adair ^ 7 S.C.^ 39. 

v, A received parochial relief in August : HeU that be 
yasentidcd td, have bis name retained on the Rdih as not 
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being iti receipt of parochial relief within the twelve 
calendar months ndxt proceeding the last day of July, 1879.” 
13 November, 1879. Davidson v. Cannon^ 7 S.C., 41. 

Burgh Fraxiohise— Separate Rating. 

A man claimed as an occupier of a dwelling house, he having 
the occupation of one room. By an omission of the assessor he 
had not been entered in the valuation Roll ; and, consequently, 
paid . no poor rates : Held that he was not entitled to be 
admitted asa voter, as rating was necessary. 14 November, 1879, 
Cannon v,.McKeand, 7 S.C., 41. 

County Franchise-Trust Estate Beneficiary. 

Beneficiaries on an estate held by trustees, claimed to be 
admitted to the Roll. The period of division had arrived : Held 
(Lord Ormidale dissenting), that the right of the beneficiaries 
was moi'cahle not heritable ; and, therefore, they were not 
entitled to be admitted. Per Lord Mure: “ It appears to me 
that this estate must be held to have been converted into 
moveable property, and must be so dealt with.” Per Lord 
Ormidale : “ 1 think we must hold that the obligations on the 
trustees to sell be only peremptory until a certain time arrives; 
that is, until the purposes are fulfilled.” 14 November, 1879. 
Anderson v. Ovens^ 7 S.C., 42. 

County Franchise— Failure to Appear— Effect of 
Sequestration. 

Held^ 1st, that a Sheriff is not bound to strike a voter’s name 
off the Roll on his non-appearance on a single citation 2nd, 
that a partner under sequestration Ic his qualification in the 
company property (Lord Craighill dissenting) ; 3rd, that the 
appending names of voters ^here cases depend on the same 
question of law as only applicable to claimants, and appel- 
lants must each take a separate special case. 15 November, 
1.879. McGowan v. Mather , 7 S.C., 46. 

SELECT CASES: COLONIAL. 
Canaoa-7-Ontario. Court of Appeal (from C.P.), November 

28, i88x. Anchor Marine Insurance Co, v. Phoenix Insurance Co, 
Insuranoe— Freight-^Loss. 

The plaintiffs were insurers of a cargo of grain, and the 
defendants insurers of both hull and freight of the vessel, which 
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was owned by M. The vessel sank during the voyage and 
damaged the grain. The master refused <0 deliver it to the 
plaintiffs unless his freight were paid. The plaintiffs paid the 
freight and took an assignment of M.’s policy. Both the owner 
and plaintiffs thought it more prudent to take the cargo to 
Buffalo, as being more saleable than in Kingston, its original 
place of destination, which was accordingly done. The plaintiffs 
now sued on the defendants* policy as assignees of M. : Held^ 
affirming the decision of the Court below (30 C.P., 570), that 
they were not entitled to recover, for their only rights were 
those of M., who had suffered no loss for which the defendants 
were liable, inasmuch as he had l.ct n paid his freight . — Canadian 
Law Times, Occasional Notes, December, 18S1. 

Ontario. — Court of Appeal {ut supra). Peak v. Shields. 

Insolvent Act, 1864, sec. 8, sub-sec. 7‘~Insolvent Act, 1876, 
sec. 136 [Quesre, Ultra VirnsJ— Fraud in Obtaining Credit 
—Contract made Abroad -Jurisdiction of Parliament of 
Canada. 

The plaintiffs sued for goods sold and delivered to the 
defendants, who were insolvents, and, under sec. 136 of Insolvent 
Act, 1875, charged Iraiid in the defendants in procuring the 
goods on credit, knowing themselves to be unable, to meet their 
engagements, and concealing the fact from the plaintiffs. The 
defendants were domiciled in Ontario, and the c.ontract was 
made in England : Held, affirming the judgment of the Court 
below (31 C.P., 1 12), that the act charged was not a crime, nor 
were the proceedings criminal, but that the Statute gave an 
additional remedy for the recovery of the debt ; and it made no 
difference, therefore, that the contract was made in England. 

Per Spragge, C. J. O. (Morrison, J, A., concurring) : Sec. 136 
of the Insolvent Act, 1875, dealing with the matter of procedure 
incident to the law of Bankruptcy and Insolvency, was within 
the jurisdiction of the Parliament of the Dominion of Canada 
to enact. 

Per Burton, J. A. : This section, which gives certain creditors 
a remedy for the recovery of their debts in full, is contrary to 
the policy of Insolvency laws, which aim at a rateable distri- 
bution of the assets among all the creditors of the insolvent, and, 
does not properly come under the head of Bankruptcy and 
Insolvency, and is, therefore, ultra vires of the Parliament of 
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Canada. But sec. 8, sub-sec. 7 of Insolvent Act, 1864, to the 
same effect, is still in force, the Parliament of Canada having 
no power to repeal it. 

Per Patterson, J. A. : The plaintiff is entitled to recover, 
whether sec. 136 of Insolvent Act, 1875, * 

for the Parliament of the Dominion of Canada either had power 
to deal with the subject*of this section, in which case it would be 
binding ; or it had not power to do so, in which case the same 
enactment in the Insolvent Act, 1864, is unrepealed and in 
force . — Canada Law Journal^ December 15, 1881. 

Supreme Court of Canada. — On Appeal prom Supreme 

Court of Nova Scotia, March 28, 1882. Guildford v. 

Anglo-French 5 .S. Co. 

Master of Ship — • DismlBsal of—Damages — Misdireotion — 

Mew Trial. 

This was an appeal from a judgment of the Supreme Court of 
Nova Scotia, making absolute a rule nisi to set aside a verdict 
of 2,000 dollars for appellant (i C. L. T., 554). 

This case, which we printed in our Select Cases (Colonial), 
Law Magazine and Review ^ No. CCXLIL, for November. 
where the facts are set out, was tried without a jury befl ^^ir 
W. Young, Chief Justice of Nova Scotia, who gave judgmj *>.^in 
favour of the appellant for 2,000 dollars, and in estimating 
damages the learned Judge considered the appellant to be a 
part owner in the steamer, and not a master in the ordinary 
sense. 

The verdict was set aside by the Supreme Court of Nova 
Scotia. On appeal to the Supreme Court of Canada it was 
Held that appellant, although a shareholder, had no title what- 
ever to any share qf the ship, and that damages weresdlowed. 
upon an erroneous principle ; that a new trial was properly 
ordered, in order to determine whether, irrespective of jkhe 
appellant being a shareholder, the causes for dismissal relied 
upon and the evidence given thereof were sufficient to justify 
dismissal without notice. Appeal dismissed with costs. — From 
OccasiDi)al Notes, a Canadian Law Times, 250, for M^y, 188a. 
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Abitcrars of 

(England, Scotland, and Ireland.) 

Aston, John Pai:tington, Esq., Solicitor, Manchester, aged 
76. AdtiiUted in 1828. Mr. Aston was intimately connected 
with the Owens College.' Manchester, as Secretary and Solicitor 
to the Trustees. May ii. 

Barrington, Hon. Henry Frederick Francis Adair, M.A., of 
Lincoln’s Inn, Barrister>at>Law, aged 73. Mr. Barrington, who 
was called to the Bar in 1835, was of Christ Church, Oxford 
(B.A., 1830), and was youngest son of George, 5th Viscount 
Barrington of Ardglass, in the Peerage of Ireland (cr. 1720). 
He was for some time President of the Criminal Court, British 
CafTraria, and died at the Cape of Good Hope. The first Vis- 
count’s third. son, Daines Barrington, K.C., was Second Justice 
of Chester. March 7 $. 

Baylis, Alexander John, Esq., J.P., Solicitor. Admitted 
in 1833. Mr. Baylis was J.P. for Surrey, and on the Com- 
mission of Lieutenancy for the City of London. May 16. 

Bourkb, Walter Mathew Patrick,' M. A., of Curraghleagh, 
Co. Mayo, and.Rahassane, Co. Galway, and of the King’s Irnis, 
Esq., Barrister-at-Law, aged 43. Mr. Bourke, who was J.P. 
for Co. Mayo, was eldest surviving son of the late Isidore 
Bourke, Esq., of Curraghleagh, Crown Solicitor for Co. M&yo. 
He was educated at Stonyhurst, and afterwards graduated at 
Trinity College, Dublin (B. A., Senior Moderator, 1859), and was 
called to the Irish Bar in 1858. He subsequently practised at 
the Bar of the Supreme Court, Port William, and on his return 
from Calcutta purchased the estate of Rahassane Park. He 
wasshotnearGort, after having been, in the first instance, a most 
popular landlord. The Bourkes of Curraghleagh, formerly 
of Tyrawley and Carrbwkeel, as descendants of Sir Edinund 
Albanagh de Burgo, ancestor of the Mayo Bourkes, and bf the 
Earls Mayo, and Viscounts Mayo, held, under the law of 
Taidstry, the (dective title of MaCWilliam Bourke. jfim 8. 

. Broqx^ Wilhan^ Richard, Esq.,' Solicitor, aged 37. Admitted 
ia iB§ 6 . yafyg. 
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BiLO\3ti,Sit William, of Colstoun, gth baronet, Member of 
. the Yaculty of Proourators of Dumfriesshire, aged 77. Admitted 
in 1829. Sir William succeeded, in 1858, his brother, Sir 
Richard Broun, who claimed to be heir male of the Brouns of 
Colstoun, created baronets in 1686, and, as such, heir to the 
Baronetcy, which he assumed. June 10. 

Carlyon, Clement Carpenter, Esq., Solicitor, Truro, Deputy 
Coroner for Central Cornwall, aged 32. Mr. Carlyon, who was 
admitted in 1871, was eldest son of Edward Trewbody Carlyon, 
Esq., ot Trevre, Cornwall, and grandson of Clement Carlyon, 
Esq., M.D., of Truro, by Eliza, daughter of Thomas Carlyon, 
Esq., of Tregrehan, High Sheriff of Cornwall, 1802. yun$ z6. 

Carr, William James, Esq., Solicitor, Colne, aged 58. 
Admitted in 1847. May 24. 

Chambers, Henry Croft, Esq., Solicitor, Market Rasen. 
Admitted in 1866. July 10. 

Clifford, William, of Magna Charta Island, Bucks, and of 
the Middle Temple, Esq., Barrister-at-Law, aged 74. Mr. 
Clifford was called to the Bar in 1839. June 8. 

CoBBE, Thomas, of Easton Lys, and of the Inner Temple, 
Esq., Barister-at-Law, aged 68. Mr. Cobbe, who was called 
to the Bar in 1841, was the author of “A History of the 
Norman Kings of England.” He was a son of the late Charles 
Cobbe, Esq., High Sheriff of Co. Dublin in 1821, and brother 
of the well-known writer, Miss Frances Power Cobbe. 
May 13. 

Croome, James,. M.A., of the Inner Temple and South-Eastern 
Circuit, Esq., Barrister-at-Law, Mr. Croome, who was 
called to the Bar in 1857, was of Brasenose College, Oxford 
(B.A., 1849). June 23. 

Darby, John Nelson, M.A., formerly of the King’s Inns, 
Barrister-at-Law, aged 79. Mr. Darby, who was educated at 
Westminster, and Trinity College, Dublin '(B.A., and Gold 
Medallist, 1819), was called to the Irish Bar in 1825, but 
subsequently took Orders. April 29. 

DowLiNG,WilliamP.,Esq., Solicitor (Irel.), Admitted in 1843. 
June 12. 

DuGhALE, William Stratford, of Mcrevale Hall, Warwick- 
shire, and of ^he Inner Temple, Esq., Barrister-at-Law, aged 
54. Mr. Dugdale who was call^ to the Bar in 1858, was eld^t 
son of William Stratford Dugdale, Esq., of Merevale, M.P., for 
North Warwickshire, and heir of line of the Stratfords of 



LEGAL OBITUARY OF THE QUARTER. 433 

Merevale, and of Sir William Dugdale, Garter King of Arms. 
May 9. • 

Dunn, Edward Julyan,of the Middle Temple, Esq., Barrister- 
at-Law, aged 37. Mr. Dunn, who was a member of the South 
Wales Circuit, was called to the Bar in 1868. May 17. 

Edwards, Samuel, Esq., Solicitor, of Sawtry Lodge, 
Lewisham, aged 60. Admitted in 1850. May 14. 

Foster, Thomas Campbell, Esq., Q.C,, and a Bencher of 
the Middle Temple, aged 68, Mr. Foster, who was called to 
the Bar |in 1846, was Revising Barrister for the West Riding, 
1868-75, when he took silk and became a Master of the Bench, 
having been appointed Recorder of Warwick in 1874. Jfuly i. 

Fitzgerald, Charles, Esq., Solicitor (Irel.), aged 60. 
Admitted in i^6i. Mr. Fitzgerald was the last survivor of a 
firm established before 1798. 3. 

Franklyn, William Norris, Esq., Solicitor, formerly Clerk 
to the Magistrates at Barnet, aged 80. April 6, 

Gerrard, Samuel, Esq., Solicitor (Irel.), aged 68. Admitted 
in 1843. 22. 

Goldsmith, John, Esq., Solicitor, aged 58. Admitted in 
1858. yuly 13. 

Grundy, Jhomas, Esq., Solicitor, Manchester, Clerk to the 
Magistrates for Cheshire, aged 45. Admitted in i860, yune 20. 

Gunning, George Robert, Esq., Solicitor (Irel.), aged 66. 
Admitted in 1840. April 23. 

Hancock, George, Esq., Solicitor. Admitted in 1843. 
May 28. 

Harper, Charles, Esq., Solicitor, Hadleigh, Suffolk, aged 53. 
Admitted in 1850. July 4. 

Holker, Right Hon. Sir John, P.C., late a Lord Justice of 
Appeal, aged 54. Sir John, who was son of a manufacturer at 
Buiy, Lancashire, was educated at the Bui^y Grammar School, 
and was originally under articles with a Solicitor. Entering at 
Gray’s Inn, however, he was called to the Bar of that Honour- 
able Society in 1854, and first practised at the Bar in Man- 
chester. In 1868 he became Q.C., and one of the leaders of the 
Northern Circuit. In 1872 he entered Parliament as 
M.P. (Conservative) for Preston. In 1874 he was made 
Solicitor-General, and in 1875 Attorney-General, under the late 
Lord Beaconsfield’s administration. His elevation to the Court 
of Appeal was a recognition pf merit from the administration of 
Mr. Gladstone, who is stated by Lord Coleridge to have 

29 
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considered the late Lord Justice as one of- the very closest and 
most fearless of legal reasoners he had ever listened to. In the 
course of the able tribute to the memory of Sir John Holker 
(recorded in the pages of the haw from which. wo have 

cited Mr. Gladstone's testimonyi Lord Coleridge said that, 
looking back over his .recollections, he coxdd not calk to mind 
another instance of professional success at once so rapid and so 
enduring,*' and that ** no success spoilt him — ^no elevation puffed 
him up.*’ And, alluding to the short time the Lord Justice had 
spent upon the Bench, Lord Coleridge remarked — ** What he 
would have been ultimately as a judge it is not possible for any 
one of us to say, — in that regard he must remain one of those 
• heroes of unfulfilled renown,’ of whom there are so many in 
life, and whose fate must fall on any thdughtful man who looks 
on the destinies of his race, if perhaps with hope, certainly with 
grave sadness.” And the Attorney-General, on behalf of the 
Bar, dwelt earnestly upon the example which Sir John Holker 
set to every advocate ; for, while zealous for his clients, he was 
always just towards his opponents — 

* His armour was his honest thought, 

And simple truth his utmost skill.' " 

May 24. 

Ingledew, Henry, £sq., Solicitor, Newcastle-on-Tyne, aged 
96. Admitted in 1817. ^0724. 

IvoRY^ Thomas, Esq., M. A., of Lincoln's Inn, Barrister-at-Law, 
and Advocate at the Scottish Bar, aged 61. ' Mr. Ivory, who was 
son of the la^ Lord Ivory of the .Court of Session, ^as Snell 
Exhibitioner from the University of Glasgow at Balliol College, 
Oxford (B.A., and Class, LiU Hum,, 184a). He was called to the 
English Bar ih 1845, and to the Scottish Bar in 2850, ahd w^s 
Counsel for the Scotch Department of the Commissioners: of 
Woods and Forests. May 6, 

JoNi^s, Augustus Thomas, Esq., Solicitor (IreL), of Rushin 
House, Co. Fermanagh. Admitted in 2840* May 30. 

<< Jones, William Bence, M.A., of Lisselan, and pf the Inner 
Templi^ Esq;, Barrister-at- Law, aged 69. Mr;' ^nce Jon^, 
w[hQ wae caUed to the Bar in 2837^ was educated at Harm^, 
and was of Balliol College, Oxford (B.A^, 2834), He was 
s<m thelato Lieut^^^ Jone8»,of Lisselan, 

by the daughter of Rev. Bence BencOi of , 

Suffiatk. yum 2%. ■ ‘ 
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Kbhplay, James, Esq., M.A., Q.C., atid a Bencher of the 
Middle Temple, aged 71. Mr. Kemplay, who was of Trinity 
College, Cambridge (B.A., 3rd Wrangler, 1833), was called to 
the Bar in 1832. He took silk in 1872, and became a Master 
of the Bench of his Inn in 1874. j^une 4. ' 

Liebstein, Hermann, of Gray's Inn, Esq., Barrister-at-Law, 
aged 53. Called in 1858. ^uly 13. 

Macdonald, Robert, Esq., S.S.C. (Scot.), aged 39. Admitted 
in 1870. Apfil 28. 

Macdonogh, Francis, Esq., M.A., Q.C. (Irel.), of BallyquiTi, 
Co. Kilkenny, J.P. for Armagh, Sligo, and Kilkenny, aged 77. 
Mr. Macdonogh, who was of Trinity College, Dublin (B.A., 
1825, M.A., 1865), was called to the Irish Bar in 1829, took 
silk in 1842, and was from i860 to 1865 M.P. for Sligo. 
April 11. 

MfKSHALL, Charles, Esq., Solicitor, Oswestry, aged 57. 
Admitted in 1849. May 20, 

Moore, James Hamilton, Esq., Solicitor (Irel.), aged 62. 
Eldest surviving son* of Hugh Moore, Esq., of Dromont, Co. 
Tyrone. Admitted in 1840. May 22. 

Mure, James, Esq., Advocate at the Scottish Bar, H.B.M. 
Consul for 4 he Balearic Islands, aged 46. Mr. Mure, who was 
called by the Faculty of Advocates in 1857, was youngest 
son of Col. WilHam Mure of Caldwell, Vice-Lieutenant of 
^Renfrewshire, and nephew of David Mure, Lord Mure of the 
Court of Session. The Mures of Caldwell descend from Sir 
Reginald More, or Mure, of Abercorn, Chamberlain of Scot- 
land, /. Dav. II. May 8. 

Mbwmarch, John, B.A., of the Comer Estate, Ceylon, of the 
Inner Temple, Esq., Barrister-at-Law, aged 66. Mr. 
Newmarch, who was called to the Bat in 1857, was of Trinity 
College, Cambridge (8th Wrangler, 1839, B.A., 1840), and was 
also a Fellow of the University of Calcutta. He was eldest 
son of the late Rev. J. L. Newmarch, Vicar of Hooton Pagnell. 
June 14. 

O'Hea, James, of Greenfield, Co. Cork, and of the King's 
Innk, Esq., ]^arrister-at-Law, aged 72. Mr. O'Hea, who was 
third son of John O'Hea, Esq., of Greenfield, passed a brilliant 
career as Scholar and Prizeman of Trinity College, Dublin 
(Scholar, 1829, B. A., 1831), and Gold \fedallist of the Historical 
Society. He was called to the Irish Bar in 1838, when he 
j6ln^ the Munster Circuit, and was of Counsel for the 

- 29-^ 
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Traversers in the State Trials, 1844. He was subsequently 
Crown Prosecutor Cos. Cork and Limerick. He was a 
close personal friend of Daniel O’Connell, and a fellow-worker 
with him in the agitation for “ Repeal.** May 27. 

O’Meagher, Joseph, Esq., Solicitor (Irel.), formerly of Beau- 
mont, Tullow, Co. Clare, aged 80. . Mr. 0 *Meagher, who was 
formerly a Solicitor, but had retired from practice, was a 
descendant of the O’Meaghers of Clonyne Castle, Roscrea, 
who were dispossessed by Cromwell in 1653. May 20. 

Perry, Right Hon. Sir Thomas Erskine, formerly Chief 
Justice of Bombay, aged 75. Sir Thomas, who was called to 
the Bar of the Inner Temple in 1834, was son of James 
Perry, Esq., proprietor of the Morning Chronicle. He was 
appointed a Judge of the Supreme Court, Bombay, in 1840, 
when he was knighted, and in 1847, Chief Justice, which 
office he held till 1852. He was M.P. for Devonport, 1854-9, 
and was a member of the Council for India, 1859-74. 22. 

PoGMORE, Frank Herbert, Esq., Solicitor, Atherstone, aged 27. 
Admitted in 1877. Son of the late John Pogmore, Esq., of 
Atherstone. May 15. 

Price, Charles Godfrey, M.A., of The Groves, Erbistock, 
Flintshire, and of the Inner Temple, Esq., Barrister-at-Law, 
aged 61. Mr. Price, who was called to the Bar in 1854, 
M.A.of Jesus College, Oxford (B.A. 1842, 2nd Class, Lit. Hum.). 
June XI. 

Pulley, William, of Lincoln’s Inn, Esq., Barrister-at-Law, 
aged 55. Called in 1852. June 18. 

Rice, James, LL.B., of Lincoln’s Inn, Esq., Barrister-at- 
Law, aged 35. Mr. Rice, who was of Queens’ College, 
Cambridge (LL.B,, 18G8), was called to the Bar in 1871. He 
was formerly Editor of Once a Week. April 27. 

Roche, Eugenius Stewart, of Lincoln’s Inn, Esq., Barrister- 
at-Law, aged 59. Called in 1857. * May 13. 

Semper, Hon. Hugh Reilly, Chief Justice of Gibraltar, 
aged 50. The Chief Justice, who was son of the late Hugh 
Reilly Semper, Esq., of St. Kitts, West Indies^ was called to 
the Bar* by the Honourable Society of the Middle Temple in 
x866. He was formerly a member of the Legislative Assembly 
of St. Kitts, ind of the Executive Council of Montserrat, and 
afterwards Law Officer of the Crown at Tortola (x868}, 
Attorney-General of St. Kitts (1870), of the Leeward Islands 
(1872), an^ Barbadoes (1874). 2^78 be was appointed a 
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Judge of the High Court, Demerara, and had b^n transferred 
to GibraUar only since the beginning dt the present year. 
yuHiiS, ‘ 

Sheehan, John, M.A., of the Inner Temple, Esq., Barrister- 
at-Law, aged 68; Mr, Sheehan, who was called in 1846, was a 
member both of Trinity College, Dublin^ and of Trinity College, 
Cambridge. He had in early life been much associated in 
writing with our late valued contributor, Sir* Edward Creasy, 
a friend of Cambridge days. May 29. 

Smith, George Beverley, Esq., Solicitor, Salisbury, aged 27. 
Mr. Smith, who was admitted in 1878, was eldest son of George 
Smith, Esq., Solicitor, of Salisbury, yune 22. 

Smith, Sir Philip Protheroe, Kt., of Tremorvah, Cornwall, 
Solicitor, aged 71. Sir Philip, who was younger son of Thomas 
Smith, Esq., Town Clerk of Bideford, and brother of Sir 
Montague Smith, was admitted in 1832. He received the 
honour of knighthood as Mayor of Truro, on the occasion of the 
visit of the Prince of Wales in 1880. yum 24. 

Stock, Thomas, Esq., Solicitor, aged 62. Admitted in 1870. 
May 17. 

Stonhousb, Reginald Charles Dowdeswell, of the Inner 
Temple, Esq., Barrister-at-Law, aged 28. Mr, Stonhouse, 
who was educated at Cheltenham College, was called to the 
Ba{ in 1875, and became a member of the Midland Circuit. He 
was eldest surviving son of the present Sir Henry Vansittart 
Stonhouse, Bart., of Radley (Cr. 1628 and 1670). May 6. 

Stretton, Charles Marston, Esq,, Solicitor, aged 71. Ad- 
mitted in 1843. yunc 4. 

Tempest, Charles, Esq., Solicitor, formerly of Leeds, aged 62. 
Admitted in 1842, yuly 15. 

Terry, Benjamin, Esq., Solicitor, Bradford. Admitted in 
1843. May 27. 

Vansittart, Augustus Arthur, M.A., of Lincoln's Inn, Esq., 
Barrister-at-Law, aged 57. Mr. Vansittart, who was younger 
son of the late General Vansittart, of Bisham Abbey, was M.A. 
of Trinity College, Cambridge (B.A., Senior Optima, First 
Class Classical Tripos, Junior Chancellor's Medallist, 1847, 
and Fellow, 1848), was called to the Bar in 1852. April 17. 

Wailbs, Francis, J.P., of Beacon Banks, Easingwold, York- 
shire, and of Gray's Inn, Esq., Barrister-at-Law, aged* 73. Mr, 
Wailes, who was called to the Bar in 1833, was third son of 
George Wail^, Esq., Q.C„ Bencher of Gray's Inn, and of 
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Potter Newton Hall, Leeds. He was J.P. for the North. 
Riding of Yorkshire*. 'ApfU 13. 

Walker, Thomas, Esq,, of Rosemount, Papcastle, formerly 
a Solicitor in Cockermouth, aged ^2. Mr. Walker, who was 
eldest son of the late George Walker, Esq., of Aughton, Lan- 
cashire, was admitted in 1844. Aj^il 25. * 

Woodard, Edward, Esq., Solicitor,, Billericay, aged 68. 
Admitted in 184^. Mqy 15. 

Wynne, Brownlow Wynne, of Garthewin, Denbighshire, and 
of the Middle Temple, Esq., Barrister-at-Law, aged 67. Mr. 
Wynne, who was son of the late George Gumming, 
Es^., M D., was educated at Rugby, and called to the Bar in 
1841. He soon afterwards assumed the name of W^ynne, in 
lieu of his patronymic Gumming, on succeeding to the 
Garthewin Esjtd' * May i. 


' > 

Henrici de Bracton De Legibus et Consuetudinibus Anglia Libri 
Quinqns, Edited, under the direction of the Master of tho Rolls, 
by Sir Travers Twiss, Q.C., D.C.L. Vol. V. Longman knd Co. 
1882, 

In the interesting volume now before us. Sir Travers, it will be 
seen, is drawing near the close of the important work confided 
to him by the Master of the Rolls; And the nearer we get to 
the end, the more we feel how much has yet to be said, which 
the restrictions of the regulations imposed upon Editors who 
work for this valuable series of National Monuments wii£nece*s*. 
sarily preclude the learned Editor from saying. As far as 
possible,, however, Sir Travers Twiss does take advantage df 
the opportunity, slight though it be, of noticing points coiihectecl 
witlt his tuition in the Preface to the several vplumes. ' In his 
present ^issue, as might have been expected, he explaW, at 
grater "4^tail. his reasons fox; adopting Vis- 
count as his editorialrendering of 

Comes.!* The ^weight of some of the arguments thus 

of the Angjfp^Nofjnah 
«Vic^€ojtfeSi*’ as compared with that of the Attgio^^axon 
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“ Shire-Reeve,” we can easily admit, and we may agree with 
the suggestion that “ King’s Reeve” wou^d better set forth the 
position of the Anglo-Norman officer. But the general identity 
of the office which be held, and the substantial continuity of its 
history, coupled with the absence, so far as is known to us, of 
any other vimacular name than “ Sheriff,” would have sufficed 
to content us with the old name, if Sir Travers had retained it. 
‘Failing that, we should rather have preferred the use of the 
Latin name, as in the text. The family to which Gerefa ” 
belor^s is a widespread one, and its members have had in their 
day a very chequeied history. The ^ “ Dyke-grave ” of the 
Netherlands is a very rational official for a country which is, if 
anything, below the sea-level ; but he is a very humble person 
by the side of Lis distant cousins, the Burgravc and the Mar- 
grave, whom Imperial Houses reckon among their progenitors. 
And there is a curious parallelism in the vicissitudes of the 
Comes^ihe, Latin namesake of the Gerefa,” who comes before us 
in the varying dignity of the Celtic Maormor, and the Scandina- 
vian yafly both of them so high in rank as to be scarcely distin- 
guishable from the King, and the Norman Count, originally no 
less exalted a person, as we may remember by the esse of Roger, 
the great Count of Sicily and Apulia ; while if we carry this* 
great line far enough down we'reach the Constable— blue-coated 
and truncheoned nineteenth century representative — quantum 
mutatus ! — of the Cmes Stahuli of Emperors and Kings. Can 
we wonder that Popes are reminded by the extinction of the 
torch at their Coronation — “ Sic transit gloria muntli ? ” 

Concerning Essoins, the view taken of the history of the word 
by Sir Travers Twiss seems' pertly in accordance with Littr£, 
who, however, would appear to trace it through “ Bas-lat.,” to 
a Saxon rqot, ** Sunnen ” — ** empechement, excuse,” and com- 
pares ** soin,” which he says contains the same root. But the 

Ex ” found in “ Exoigne,” the form under which Littr6 gives 
the word, he traces^ to a meaning exactly the opposite of 
Spelman’s, justly doubted by Sir Travels. It is intensive, not 
privative. It may be doubted how far Littr6*s “ AHieien Saxon ” 
is to be taken literally as meaning the dialect of Old Saxony ; 
we suspect it bears a somewhat more elastic attribution, and 
might cover a reference to Gothic or Frankish. Dietx, in his 
Romanes Dictionary ^ prints ** essoigne,” and give ** sogha as its 
equivalent* 

The two senses, obstacle, which Sir Travers considers 
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primary, and excuse, seem to blend very naturally. We can 
trace the sense of obstacle, it appears to us, in the Laws and 
Usages of the City of Dublin, printed in the Historic and Muni- 
cipal Documents, Ireland, 1172-1320^ edited for the Master of the 
Rolls by J. T. Gilbert, F.S.A., where we find it said, p. 268, 
“ E sil respount apres la vewe, ou gette nule jsssoigne auaunt ceo 
quil die quil ne tient point mes sun filz ou sa fille, il respondera.*' 

Mr. Melville M. Bigelow, in his History of Procedure in England^ 
Norman Period (London, 1880), gives a very long list of examplesof 
Essoins culled from cases as recorded in Rot. Cur. They psesent 
as a rule a strong family 'likeness to each other, though one in Rot. 
Cur., 108, the Essoin ** demalo de ultra mare ** reads a little like a 
touch of Nature, only we know it simply meant that Hamo, son 
of H., was in the King’s service beyond sea. But Hamo was 
nevertheless summoned to be at Westminster on the morrow 
of St. Andrew. Again, we see in Rot. Cur., 95, how the Essoin 
^^de mahlecii'' was trcated,*four knights being sent to ascertain 
the facts of the case, and if no languor'* was proved, then 
Henry de P. was to be at Westminster in a month’s time. 
The law did not demand impossibilities, but it took care to 
,know as far as possible that th^ obstacles stated were real, and 
that the excuses offered were valid, the requirements of both 
senses of the word being thus satisfied. 

In laying down the fifth instalment of Bracton’s Treatise, 
we are glad to know that we have not yet taken leave of Sir 
Travers Twiss, but may look forward, ere long, to yet another, 
the concluding volume. What we feel most is the little that 
we can do to draw attention to the many points of interest in the 
valuable work of one, who was himself a Lucerna Juris ” in 
an age which, abroad and at home, was an age of distinguished 
Jurists. 


Wilson's Suprem Court of Judicature Aefs (1873-9 1881), 

Appellate Jurisdiction Act, 1876, Rules of Court, and Forms. 
Third edition. By M: D. Chalmers, of the Inner Temple, 
Barrister-at-Law, assisted by Herbert Lush- Wilson, of the 
Inner Temple, Barrist^r-at-Law. Stevens and Sons. 1882. 

This well-known book, which has been from the first a general 
favourite in the profession, comes out afresh in this, its third 
edition, under excellent auspices. Mr. Chalmers, whose valu- 
able work on Bills of Exchange has been noticed by us in these 
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pages, and Mr. Lush-Wilson> to whose pen we have ourselves 
been indebted for contributions, have devoted themselves with 
zeal to the task set before them. The result cannot but enhance 
the already widely acknowledged value of Wilson*s Judicature 
Acts. The Table of Cases runs, we observe, to over fifty pages. 
And yet, although necessary additions have been made in 
several important particulars, «.g., the printing of the Acts of 
1879 and 1881, the Winter and Spring Assizes Acts, &c., the 
book has skilfully been kept within a most moderate compass, 
so that Wilson’s Judicature remains, what it always was, one 
of the most handy, as well as one of the best appreciated, 
editions of the Acts. 


The Law of the Office and Duties of the Sheriff. By Cameron 
Churchill, B.A., of the Inner Temple, Barrister-at-Law. 
Second Edition. Stevens and Sons. 1882. 

We are glad to see that Mr. Churchill’s labours have been 
duly appreciated by a demand for a revised re-issue of his book, 
which we noticed favourably on its first appearance. The 
historical portion of the author’s work is not the least useful 
from the point of view of the gr©wth and development of the 
position and duties of the Anglo-Saxon Shire-Reeve and the 
Anglo-Norman Vice-Comes. 

In the present edition Mr. Churchill has somewhat altered his 
arrangement, adopting the theory of groups of chapters, rather 
than that of subdivision. This seems, on the whole, as con- 
venient an arrangement as could be devised for a work dealing 
with a subject that naturally falls into groups. The reader can 
thus turn at once to the sections embracing the Sheriff’s Judicial, 
Ministerial, and other classes of duties, according to his require- 
ments at the moment. The addition of a chapter on Bills of Sale 
certainly constitutes an improvement, and the book, as a whole, 
maintains its original high character. 


Curiosities of Law and Lawyers. By Croakb Jambs. Sampson 
Low and Co. 1882. 

This is a collection of Ana. concerning the Legal Profession, 
gathered^ apparently in the course o£his miscellaneous reading 
of leisure moments, extending *over the half century of the 
compiler’s active practice. ^ 

The stories come from very varied k>urces, and are, perhaps. 
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not all of equal authority. It seems to us, though the circum* 
stance may be an 'accidental one, that Croake James, — whose 
name, by the way, reminds us very strongly of Cro. does 

not love the Bench of the Court qf Session so much as the others 
with which he deals. At least, the brief characteristic touches 
introducing a story of a Scottish Judge* often seems to fall 
curiously into the vein of describing him as coarse, or rude, or 
overbearing. Still it is fair to remark that some distinguished 
English legal luminaries do not come out much better. 

The American stories might be multiplied almost indefinitely 
by a study of the “ Legal Facetiae,** or “ Humors of the Law/* 
to which several of our American contemporaries regularly 
devote part of their columns. We have often thought that the 
sense of humour must be much more strongly developed among 
Legal Practitioners beyond the Atlantic than it is among our- 
selves, and unquestionably the stories they have to tell are in 
man^ cases among the best in Legal Ana. 

In a future issue, the titles of the several anecdotes might with 
advantage be revised, for they do not always accurately give the 
key to the subject-matter of the story itself. Sometimes the 
titles are too vague, as on p. 53, “ Old Judge called Chief 
Justiciar.** Sometimes, as on p. 327, ‘‘Justices of the Peace 
peculiar to England ; ’* they are unintentionally misleading, it 
being simply a fact that there were Justices of the Peace both in 
Scotland and in Ireland before the Union of the three 
Kingdoms, and Lord Campheirs own words being “ peculiar to 
the British Isles,” obviously a very different statement. While 
treating of Chancellors, Croake James might have brought out* 
the singular fatt (mentioned by Mr. Seton in his recent Memoir 
of Chancellor Seton) of the reappointment of the last Chancellor 
of Scotland, the Earl of Seafield, — who, perhaps half in jest atid 
half in real regret, said, “ There’s the end o* an auld sang,” 
as he touched the Act of Union with the Scottish sceptre,-— to 
be “Chancellor of that part of Great Britain called Scotland,*' 
an office which we believe he continued to hold till his death. 
As an amusing companion for a vacation ramble, the “ Repertory 
of good things’* concerning Law and Lawyers, provided by 
Croake James, may well find a place among the light literature 
of the Profession. 

A Summary of the Law^ anduPraetke m Admkedty^ with an 
Appendix of Admiralty Forms, Forms of Bottomry and Bespon** 



REVIEWS. 


443 


dentia Bonds, &c. By T. Eustace Smith, of the Inner Tempte, 
Barrister-at-Law. Second Edition. Steven aild Haynes. 1882. 

Seldom does a law book come out in so dainty a guise as to 
cover and type as this second edition of Mr. Eustace Smith’s 
Admiralty Law. The author, who is also favourably known by 
his resumes of other important* branches of the law, has brought 
together much useful new matter in the re-issue of the work 
before us, while yet he has kept the whole within a very 
moderate compass. The list of Admiralty Statutes, and the 
Epitome of the Merchant Shipping Acts, will lead up to the 
ready, discovery of matter which it would have been too much 
to expect to find inserted in full. In giving the Rules and 
Practice, Mr. Eustace Smith has kppt in view the jurisdiction of 
County Courts in Admiralty Cases, as well as that of the High 
Court. The names of Cases in the Table still give rise to grave 
suspicions of their wholesale slaughter in the various Reports. 
We know an Earl of Eglinton, in the Peerage of Scotland, but 
not an “ Earl of Eglington ” as in Swa. 8 {op. cit., p. 95), and we 
are ^rongly iinpriessed with the belief that Kingairloch in Appin 
is the true reading of^^TA^ Kingaloch ” in 1 Spk. 263 {op. cit. , p. 105). 

Digest of the Indian containing the substance of *a 11 the 

Decisions of the Indian a^^d English Courts, published in Vols. 
IV. and V. tor 1880-81. By Edmund Fuller Griffin, of 
Lincoln’s Inn, Bai^j^isterfat-Law. (Madras: Indian Jurist 
Office. ^^Lohdon : Stevens and Haynes. <1882.) 

The Legal Journal which publishes * this Digest is so well 
known' tb Indian lawyers as to need little beyond our record of 
the period over which its latest issue extends. Mr. E. Fuller 
Griffin’s name is a further guarantee of the general good quality 
of the work, which we commend to alt^who have to deal with 
the complexities of Hindoo and Mohaminedan Law. In some 
respects, of course, there are features special , to the Madras 
Presidency in the present work, which naturally afford us an 
insight into what is called Malabar Law, besides the two great 
divisions of Indian Jurisprudence. On this point, ' however, it 
may be well 4o recall the pertinent question asked by Mr. 
Nelson in a note at p. xz6 of his valuable work on the Scientifio 
Study of Hindu Law (London, t88x) : “ Do we yet know any- 
thing abodt Malabar customs W’ It may yet prove to be a 

Courts^ b^ in India and at 
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home, should have been led to imagine that we know enough to 
adjudicate upon. * A good illustration of the difficulties arising 
from the different meaning of the same term in English and 
Indian Law may be found in a Zemindary case, turning on the 
word “heirs,” Bajah Venkata Narasinha Appa Row Bahadur v. 
Rajah Narayya Appa Row Bahadwr {Digest^ pp. xog-io, P.C., 
Indian Jurist^ IV., 138). Here, curiously enough, as it may 
seem, the Madras High Court read “ heirs ” in the grant of the 
Zemindary to mean “ heirs by primogeniture,” and the Privy 
Council reversed, deciding that the heirs meant were the heirs 
of the grantee “according to the ordinary rule of Hindoo Law.” 


Stone's Practice for Justices of the Peace^ &c. Ninth Edition. 
By Walter Henry Macnamara, Esq., of the Inner Temple, 
Barrister-at-Law, Registrar to the Railway Commissioners. 
Stevens and Sons. H. Sweet. W. Maxwell and Son. 1882. 

Mr. Macnamara’s editorial work has already been noticed in 
this Review with the commendation which we have always found 
it deserve. His present re-casting of Stone’s Justices of the Peace 
affords fresh proof that his hand has not lost its cunning since 
his promotion to a high official position. A ninth edition speaks 
for itself as to the estimation set by the Legal Profession on a 
work so frequently republished. The ^reat value of such a book 
as Stone’s, however, is not to be measured i*Mely by in utility as 
a work of reference for Magistrates and their Clerk's, and for 
practitioners at Sessions ; it has a value, quite independently of 
this, for the householder anc^ ratepayer, who may learn from its 
pages his rights as well as •his liabilities as against the too 
frequently arbitrary action of Gas apd Water Companies. Thus 
at p. 363, in the very useful list of Summary Convictions and' 
Orders, the reader will find that the words of sec. 36 of 
34 & 33 Viet., c. 41, empowering two Justices to convict 
summarily “ undertakers neglecting or refusing to supply gas,fp 
has been decided to include the case of a company improperly 
cutting off the supply of gas {Commercial Gas Company y. Scotty 
L.R. xo Q.B. 400 ; 44 L.J. M.C. 171), a fact which is probalj^ly 
among the large body of things not gener^ally known. We have 
only to repeat that Macnamara’s Stone’s Practice is a work of 
very wide usefulness, alike filr Justices and for the general 
public. 
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Administration.-- 

(i.) Oh. Div. F. J,—Coi%veri»ion K^itiUc ~ !)vi rv\^ fur Sah , — la a 

partition action real eHi^ato licloiiKioff to throo infautHi waH ordererl to be 
80UI. The infant H came of aj<o and died, leaving tboir fathoir )ioir*at. 
law and solo next of kin. The propert/ was sold, but before tbe 
proceeds were paid into Court, the father died intestate : Ihld that 
the proceeds of sale foi mod part of Ids personal estate.— MUrdai^nt v. 
JSemiGll, 45 L.T. 686,* 30 VV.K. 227. 

(ii.) Ch. Div. ]M[. -R.— Cif*fhfor s Claim— 2\. Jac, c. 16. — In an adminis- 

tration action begun in December, 1878, by an oxiicutor, who was also 
a creditor, against a co-executor, the nsual jndgriient wns pronmitiood 
in Deoemlier, 1879, and afterwaids a claim was made by a creditor on a 
pioinissory note, dated November, 1873: Held that tho claim was 
barred.— Rrai/ v. TofieUl, L.tt. 18 Ch. D. 5r»l • 60 D.J. Oh. 817 j 
46L.T. 46i; 30 W.U. 65. 

(iii.) Ch. Div. F. J. — Credttur*<f Claim— Ohl Crarftcr—fiecmeJ Cireditor — 
Joxnf and Several Liability. — Six persons having a joint odconnt at a 
bank gave the bank a joint and several cash credit bond in Scotch form, a 
letter of guarantee, and three joint and several promissory iiotos^ to 
secure over-diafts. One of tho six died before the Judicature Aots 
came into operation, and a suit was. brought to administer hfs estate : 
Held, that the bank could prove for tho whole over-draft existing at the 
time of his death, without deduoUng subsequent payiqents by the 
co-obligors. — Level v. Level, 45 L.T. 252. 

(iv.) (Jh. Div. F. J,—'Executore' Hight to Impou/nd — hegacy — lieiainer out 
of Proceeds of Realty — Mortgage. — Where exeenfors and trustees have 
paid a legacy not chained on realty to a legatee who is also a residuary 
legatee of the proceeds of seUe of tho realty, tho legatoe oovenanting to 

* Cases reported only in the Lav) Times Reports am} Weekly , Reporter tot 

January 28th* are postponed till €he Biay Digest. 
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n^pay if required, and the personal estate proves insufficient to pay the 
legacy, the exeott|;ors are eti titled, as against a mortgagee, subseqaent in 
date, of legatee’s residuary interest, to retain thereout the amount of 
the pecuniary legacy? — Jfoora v Moore^ 46 L.T, 466. 

(i.) P, D. A. Div.-- denunciation of Next-of.Kin — 20 ^ 21 Ftc/., c. 77, 
s. 73. — All the next-of-kin of an intestate having renounced the grant of 
letters of administration, the Court granted administration to the brother- 
in-law of the intestate.— 7/1 the goods of Tyndall, 30 W.R. 231. 

Agreements and Contracts 

(ii.) Q. B. Div. — Confrart induced by Duress — Threat of Criminal Pro- 
ceedings. — The father and uncle of a liquidating debtor were induced 
to purchase the debtor’s stock in-trado from the trustee by the repre- 
sentation that criminal charges under the Debtor’s Act, 1869, would 
otherwise be brought against the debtor. A verdict by the jury for 
plaintiff in an action to enforce the contract, was set aside and judg- 
ment entered fur defendants, though it did not appear that any particular 
charge against the debtor was specified. — Seear v. Cohen, 46 L.T. 689. 

(iii.) Q* B. Div. — Contract of Apprenticeship — Place of Performance, — A deed 
of appronticeship contained no provision as to the place where the 
contract was to bo |)erfornicd by the master : Held that no stipulation 

' could bo implied that it was to be performed at the place where he 
carried on business at the time tlio deed was executed. — Royce v. Cho/rlton, 
L.tt. 8Q.II.D. 1. 

(iv.) Oh. Div, V. a B. — Covenant not to use as Beer -shop — Notice — Breach — 
Jiiijht to sue. — A. sold part of an estate to C. and covenanted with him 
not to soli any other part without recpiiring the purchaser to covenant 
not to erect, use, or permit to be used thereon a beeiraliop. C. demised 
his part to N., and A. sold another part of the estate to B., who sold to 
P, his conveyance containing a covenant in the above terms. P. leased 
to F. who obtained a license to sell beer off the premises for a house 
thereon : Behf that F. had constructive notice of, and was bound by the 
covenant, that he had committed a breach, and that N. could sue. — 
Nicoll V. Fenning, 30 W.R. 95. 

(v.) Q. B. Div. — Hire of tihnotings — Agreement not in Writing — Btatute 
of Frawis, s. 4.— An agraement which entitles one party on payment 
of money to go upon the land of the other party and exercise sporting 
rights there, and take away the game killed, is within sec. 4 of Statute 
of Frauds.— ITt’htcr v. Lee, 45. L.T. 691. 

Bank:— 

fvi.) H. D. — (''ur rent Account — Deposit of deeds to secure — Subsequent Sale. — 
The owner of land deposited his title deeds with a bank to secure all sums 
then or thereafter duo on general balance of his account, and afterwards, 
with the bank’s knowledge, contracted to sell part of the property to 
one having notice of the deposit. The owner subsequently paid into 
the bank sums "exceeding the amount due to the bank at the time of 
the contract; but the bank made fresh advances so that there was 
always a debt due to it. The purchaser paid the purchase-money by 
instalments to the vendor : Held that the bank had no charge on the 
land sold, nor on the purchase-money.— LoncZoa ^ County Banking Co. v. 
Batcliffe, L.R. 6 App. 722 ; 61 L. J. Ch. 28 ; 46 L.T. 822 ; 30, W.R. 109. 

Bankruptcy 

(vii.) C.A* — Act of Bankniptcy — Convicted^ Felon — 33 ^ 34 Viet. c. 23, e, 8. — 
A convict! d felon may be made bankrupt upon an act of bankruptcy 
committed after bonviction.- > A’e parts Craves, Re Harris, L.B. 19 
Ch. D. Ij 61 L.J. Cb. 1} 45 L.T. 897 ; 80 W.R. 61, 
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(i.) C. Appeal — Interpleader — Bankruptcy Aci^ 1869, $. 71. — An order 

of the Bankrnptcy Court in interpleader proceed inspei, may be appealed 
against under sec. 71 of Bankruptcy Adt.— pai'ts Streeter, He 
3foms. 45 L.T. 634 j 30 W.U. l27. 

(ii.) C. A. — Appeal-^Leave to Disclaim — Bantcniptey Act, 1969, s, 28.— 
Where a trustee in bankruptcy had obtained unconditional leave to 
disclaim a lease, and had executed a disclaimer : Hell that an appeal 
by the lessor was too late, though made within twenty-one days . — Hs 
parte Sadler, Re Hawes, 30 W.R. 173. 

(iii.) C. A. — Appeal from County Court — I'ime — Bankrupfry Rules, 143, 
141. — An appeal from an order of a County Court judge was entered 
with the Registrar of the London Bankrutcy Court on Friday ihe 6Lh, 
the last day for entering it, but the appeal notice was not served on tho 
County Court Registrar until Monday tho bill : Held, attirmiug C. J. B. 
(45 L. T. 446; 80 W. R. 64), that the appeal was out of time. — K.r parte 
Lamb, Re Southam, 45 L.T. 639; 30 W.R. 126. 

(iv.) C. A. — Lease — Disclaimer — Tenant's VUiures. — DociHion of C. J. B. 
(sec. vi. p., 3) reversed. — ExpaiteOleyij, He Latham. — L.R. 19. Ch. D. 7; 
45 L.T. 484 ; 30 W.U. 144. 

(v.) O. J. B. — Liquidation— Joint and Separate Creditors — transfer of Pro, 
ceedings — Bankruptcy Act, 1869, s. 80. — The joint and separate creditors 
of a firm having resolved on a liquidation by arrangomont, the joint 
creditors afterwards, witiiout notice to the separate creditors, passed a 
resolution for tho transfer of the ]>i*ooeedings to atioiher County Com‘t : 
Held that the consent of ttie separate creditors was necessary. — Hd’ parte 
Horrocks, He Wood, 46 L.T. 659. 

(vi.) O. Liquidation — Proof — Amendment — Secured Creditor. — When a 

Cimiposition has been agreed upon, a secured creditor will not be allowed, 
four years after the proceedings, to amend his proof on tho ground of 
mistake. — Couldery v, Bartrum, 30 W.U. 141. 

(vii.) C. A. — Liquidation — Sale of Estate — No Discharge After. acquired 
Property.— A liquidating debtor's estate was sold and tho proceeds 
divided among the creditors, but no rosulution for his discharge was 
passed. He began a new business and carried it on for three yeni*e : 
Held, affirming C. J. B. (30 W.U. 62), that t)io tnistco was entitled to 
seize his stock-iri-tradw. — Er parte Wmntcriyht, He Waiawriyhl, 45 L.T. 
662; Ex parte Greener, Re Wainwright, 30 W.R. 125. 

viii.) C. A. — Liquidation — Sale of Goodwill. — A sale by the liquiilation 
trustee of tlie debtor's business with the gocMlwill, does not 
prevent the debtor from setting up business 011 his own account and 
soliciting his old customers . — Walker v, Mottram, 30 W.U. 165. 

(ix.) C. J- B. — Production of Documents — Jiankruplcy Act, 1869, s. 96. — 
Under the trusts of a deed, a debt was due to a firm. All tho raombers 
of the firm bad changed since the dale of the deed, and the present 
members became liquidating debtors : Held that in the absence of prhna 
facie evidence that the debt formed part of the debtor's estate, the 
trustee in liquidation could not call on the executor of a deceased 
partner to preface the deed. — Ex parte Smith, Re lirvan, 45 L.T. 447. 

(x.) C, J. B. — Proof — Secured Creditor. — A creditor w'ho holds a mortgage 
from the bankrupt, and seeks to prove for the balance of his debt, 
Cannot be called upon to produce the nirtrlgiagor's title deeds in order 
to have his proof admitted. — Ex parte Casu, lie Vuutdey, 45 L.'J'. 560. 

(*i.) C. A.— i *roof — Security — Partnernhip- - Ijisf’ohitiwn. — B. andT.. on the 
dissolntion of a partnership which had existed between thorn, deposited 
the lease of premises to which they were jointly entitled with bankers 

C — 2 
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to securo advances lo T., who earned on the business) the memorandum 
of depoBit providing that B. was not to be liable beyond the deposit. 
T. became bankrupt : liehl that the bankera could not prove without 
first deducting the value of T.*8 half of the security. — Re parte West 
Uhfing Union liankiiuj Co.^ Re Twiner ^ 46 L.T. 646 ; 30 W.E. 239. 

(i.) C. A. — Receicer—hiterference with — Contempt — A receiver having been 
appointed in the liquidation of a firm, the debtors* solicitor induced the 
receiver not to inferfere with the continuance of their business by the 
debtors, and undertook to indemnify him : Ifelcf that this was a con. 
tempt of the Court of Bankruptcy, and that that Court could deolara 
the solicitor liable for any loss sustained through his interference, 
and direct an account for tho'pnrposo of ascertaining such loss. — Rx parte 
Hayward f Re riant, 43 L.T. 326. 

(ii.) C. J. B. — Trustee — Sale to Partner. — A trustee in bankruptcy cannot 
sell property of the bankrupt to bis partner, even by anction. — Rx parte 
Moore, lie Moore, 45 L.T. 668 ; 30 W.K. 123. 

Bill of Sale:- 

(iii ) C. A. -Consideration — 41 42 Ficf., c. 31, s. 8. — Decision of C. J. B. 

(sec v., p. 4) reversed 09 the ground that no rent was due at the time of 
exorution of the bill, and that the JC25 was not paid till a week 
afterwards. — Rx parte Ralph, Re Sjmidler, 46 L.T. 482; 30 W.B. 52. 

(iv.) Q. B. 'Div,-’~lieijistraiion — Atlidaeit of Alhstation — 41 ^ 42 Viet,, c. 31, 
s. 10. — in <irdor that the rogistratirn of a bill of sale may ho valid, an 
nllidavit that tho atlcstiiig witness was present at the exooutioii of the 
bill is iiecossBry.— »S7<rtrp v. Rirch, 61 L.j. Q.B. 6-4. 

. (v.) C. — Deserijdion of Orantor^^l 42 Viet., c, 81, s. 10. 

— The grantor of a bill of sale was therein described as a widow, and 
no statement was made ns to her occu|Nition. She had been a licensed 
viotiialler for several years, but had ccasod to bo so about a month 
previously: Held that the description was sutlicieut. — Rx parte Chapman, 
lie Vavey, 45 L T, 268. 

(Vi.) C.A. — Suhstitntion of Seevriiy — Discharge in Vankruptcy. — Decision of 
V. 0. il. (soc. vii., p, 4) reversed. — CoUyer v, Isaaea, 61 L.J. Oh. 14; 46 
L.T. 667 ; 80 W.R. 70. 

Company 

(vii.) O. A. — Calls — Action to Restrain Rnforeement of. — On an application by 
1)., on behalf nf himself and all other shareholders of a company, to 
restrain tho enforcement of a call made by the directors until after a 
special general meeting hod been held to decide whether the directors 
should bo superseded : Held that such an order could not bo made 
except where there was evidence of an improper motive in making the 
call. — Anglo- Universal Bank v. Baragnon, 46 L.T. 362. 

(viil.) C. A,-— Debenture Stock — VrioHty , — A railway company were empowered 
by tboir Act to borrow £260,000 on mortgage, and to issue debenture 
stock subject to the provisions of part 3 of the Companies Glauses Act, 
1863 ; but all debenture stock at any time created should rank pari pasm 
with tho interest of all mortgages at any time granted by the company, 
and should have priority over all principal moneys secured by such mort- 
gages. By a subsequent Aot, the company were empowered to borrow 
on mortgage to tlio extent of £26,000, and the Aot gave similar powers 
of issuing debenture stock and provided that the interest of all deben. 
tore stock created after the parsing of the Act should rank pari passu 
with the interest of mortgages created after the Act, and have priority 
- over the principal moneys of such mortgages : Held that the interest on 
mortgages and debenture stock created before the second Act had 
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priority over the interest on debenture stock issued after the second 
Act ; and that the principal of mortfrnges issued under the first Act 
would be payable in priority to interest of debenture stock issued after 
secondAct . — Harrison y. Cornwall Minerals Rati, Co,, L.R. 18 Oh. D. 834 ; 
46L.T.488. 

(i.) Q. B. Div. — Reoistrafion-^Compnnies Act, 1802, s. 4. — An association 
of more than twenty members formed for the piirchaso of an estate, tho 
division of it into allotments, and tho salo of tho allotments to mombers 
by auction : Hehl not an association which required to bo registered 
under sec. 4 of Com]mnies Act, 1862. — Wiitichl v. Rotier, 45 L.T. 612. 

(ii.) C. A. — irinditiff.up — Otmteihutonj — Unnkrupt- hocus Standi . — An un- 
discharged bankrupt, though on the listi^f contributories, is a stmngor to 
winding-up proceedings of a company, and has no lorns standi to make 
any application theraiu . — lie Cape. Breton Cotupantj, 45 L.'r. 81)5. 

(iii.) Ch. Div. V. C. B. —Windiiiij^np — Cnntrihnfonj — Prepayment of Calls 
— Companies Act, 18t52, 84. — After presentation of windii\g.up petition 

but before any order was made thereon, P. ]>ui(l £25 to tho directors in 
anticipation of culls: Ileld that the £25 couhl only ho treated as a loan 
to the company, and not as prepayment of calls made by tho liquidator. 
— Penmnijton*s Case, lie Exchanye Banking Co. 45 L.T. 483. 

(iv.) 0* Winding-up — Examination of Witne.s.'ic.^t hy ContAhutory — Com- 

panies Act, 1862, s. 115. — Decision of Fry, J. (sec. i., p. 6) afhrmocl. — IVhit- 
wortlds Case, Re Silksfons, Coal Co., 15 L/J\ 448; 30 W.K. 83. 

(v ) Ch. Div. , V‘ C* H. — Winding-up — Life Assurnnee^-Rcdnction of 
Coittracis — 33 34 Viet., c. 61, s. 22. — Where, on the hearing of u 

petition to wind-up a life assurance company, tito Court directs a sclicnie 
to bo settled for reduction of contracts under sec. 22 of Life Assurance 
Companies Act, I87O, the date of prosontation of tho p(d.ition is tho date 
at which the rights of policy holders and annuitants art» to he deter- 
mined, and those whose claims have matured at that date must bo paid 
in fulI.-~/iV Great Britain Mutual Isife Assnranre Soeieiu, 51 L.J. Oh. 7 ; 
45 L T. 654; 30 W.tt. 146. 

(vi.) Ch. Div. M. R.- Winding-up Petit ion --Disputed Debt —Injunction. — 
The Court has jurisdiction to restrain by injunction a person claiming lobe 
creditor of a company from presenting a winding-up ))elition, when the 
debt is bond disputed and the company solvent. — Onde Restaurant 
Ca.stiglionc Co. v. lavery, L.R 18 Cb. D. 565; 60 L..J. Ch. H87. 

Copyholds 

(vii.) Ch. Div. V. C. B —Custom of Descent.— ..J as Representationis . — The 
custom of a manor was that nil copyholds dosoonded to the yfiungestson 
or daughter, brother or sister, uncle or aunt. A tenant died intostate 
seized of customary lands, ami leaving no one surviving him answering 
this descriptioTj, but having sons of deceased uncloH : Held that the 
youngest son of the youngest undo who left Sf)D8 was not entitled ; but 
that the lands went to the heir-at-law . — Hmnrf v. f^murt, L.ll. 18 Cli. D. 
165 ; 30 W.R. 43. 

County Court 

(viii.) O. A. — Cause Remitted to— Appeal — ^^30 81 Viet., c, 142, s, 10 — 

Jwlicuture Act, 1873, s. 45. — An action brought in the High Court and 
remitted for trial before a County Court under sec. iO of 80 & 31 
Yict., c. 142, becomes a cause in the County Court within sec. 45 of 
Judicature Act, 1873 . — Bowles v. Drake, 61 L.J. Q.li. 66; 45 L.T. 670. 

(ix.) C. A. — Committal — Jurisdiction — Judicature Act, 1873, 8. 88. —The 
power of a County Court under see. 89 of Judicature Act, 1873, to 
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enforce obedience to its brders by committal, extends to interlocatory as 
well as final orders. — Richards v. Culleme, L.R. 7 Q-B.D. 623. 

(i.) Q. B. Biv. — Ejestmmt — Time for delircryof Summone — County Court 
HuleSt 1875, Ord. 8, r. 7 — Appeal. — lii an ejectment action in a County 
Conrt, the summons ^nst bo delivered to the bailiff forty clear days 
before the return day ; and the judge has no power to waive this condi- 
tion. If he does do so, the High Court will, on defendant's application, 
set aside the judgment.— /irir^er v. Palniert L.K. 8 Q.B.D. 9; 46 L.T. 
480; 30 W.R. 59. 

Crimes and Offences 

(ii.) Qp B. Biv. — Retting — Room, or other Place for — 16 17 Yict., 

e. 119, 8. 1. — Respondent stood on a small box within the ring at a race 
meeting, and made bets there daring the day : Held that the box con- 
stituted a “ place " within sec. 1 of Betting Honsos Act. — Calloway v. 
Maries, JIO W.R. 151. 

(iii.) O. C. "R,— False Pretence. — 8 ^9 Viet., c. 109, s. 17. — Prosecutor was 
induced by the prisoners to toss for wagers with one of them and lost, 
and prisoners took away with them, his watch : Held that this was a 
game, sport, pastime <ir exercise within 8 & 9 Viet , c. 109, s. 17. — Regina v. 
O’Connor, 46 L.T. 612. 

(iv.) Q. B. Biv.- Fishing in Close Season — Leave of Ouoi/’r —11 .5* 42 Vict.^ 
e. 39, s. 11. — Kospondent was seen fishing in a several fishory, and fish 
wore found upon him. lie was fishing there by leave of the occupier of 
the adjoining land : Held that he might be convicted under sec. 11 of 
Freshwater Fisheries Act, 1878. — Swanwick y. Varney, 30 W.U. 79. 

(v.) 0. C. R.-^InJlicting Qrievous bodily Juirm— Malice — 24 cj'* 23 Vid., 
e. 1(0, s. 20,— Prisoner, with the intention of alarming the persons in a 
theatre, extingnished the lights and obstructed the rneans of exit by 
placing a bar across the doorway, whereby two persons were injured : 
Held th.atho was rightly convicted of unlawfully and malieionsly inflicting 
bodily Imriii, under sec. 20 of 24 «fe 25 Viet., c. 100. — Regina v. Martin, 
L.R. 8 Q Jl.D. 6 1 ; 45 L.T. 444 : 30 W.U. 106. 

(vi.) Q. B. Biv.~‘Srt/e of ro/sons.— 31 82 Vid.,c. 121, s. 17. — Re.opondont 

Bold at his shop a poison which was labelled with the name and address 
of II duly qualified chemist, who supplied and for^whoni ho sold it, hut 
not with res[)oiidiMit's name and address : Held that respondent was the 
selhu* within see, 17 of Rhurniacy Act, 1868 — Templeman v. Tnfford, 61 
L.J. H.C.4; 80 W.R. 78. 

Bebtor and Creditor 

(vii.) Ch. Biv. C. J. — Attachment of Debt — Compulsory Sale to Railway 
Company'-- Pure liaseMoney — Oi’d. 45, r. 3. — Where a railway company 
has taken leaseholds compulsorily, and the amount of the purchase- 
money has been assessed by a jury, but the conveyance has not been 
executed, the puivbnse<mnney docs not constitute a debt attachable 
under Ord. 46, r. 3, — Howell v. Metropolitan District Railway Co., 
30 W.R. 100. 

(viii.) Q. B. Biv. — Charging Chrder Stock in trust for Debtor and Others — 
Interest determinable on Aleniation — 1 tj* 2 Viet, e. 110, s. l^.—Held 
that a charging order o«>uld be made under 1 A 2 Viet., o. 110, s. 14, on 
stock standing in the names of trustees on trnst to pay the income in 
moieties to the judgment debtor and another, the judgment debtor's 
interest being determinable on alienation, with an ultimate remainder 
in his favonr on failure of intermediate trusts. — South-Western Loan 
Co. ▼. Robertson, L.R. 8. Q.B.D. 17; 80 W.R. 102. 
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(i-) C. A.— Price of Officer's Commission — Tiisumhraiieers — Notice ^Vrioi ity. 
The incambrancer who gives notice to the army agents who have 
received the money paid by the Army Purchase Commissioners for an 
officer's commission, first after the publication kx the OazeiU announcing 
the officer's retirement, will have priori^ ; and where several give 
notice simaltaueonsly, they will rank aceorutng to tlie seniority in date 
of the instrnmcnts creating their inoumbemncers. ^Johmfone v. ( 
L.E. 19 Oh. D. 17 ; 30 VY.U. 114. 

Deflamation 

(ii.) C. A. — Libel— Pnvileijed Communication . — When a oommnnication, 
otherwise libellous, is made without malice, and in the hondfule belief of 
the person making it, that he is discharging some duty, legal, social, or 
moral, it is privileged . — Waller v. Loch, L.U. 7 Q.B.D. 619 { 45 L T. 242 ; 
80 W.R. 18. 

Eoolesiastical Law 

(iii.) Arclies Ct. — Deprivation— Coni umacn — 3 ^ 4 Viet., c. 86. — ^The 
official principal of the Court of Arches has jurisdiction to deprive 
ab officio et a benejicio a clergyman holding a benefice in the province 
of Canterbury, who has been proved in a criminal suit in that Court 
to have been guilty, within two years of institution of suit, of 
contumacy, of incorrigible disobedience to the onljnary and tiie 
canons of the Church, and to have failed to observe the Book of 
Common Prayer . — Combe v. De la Dere, L.B. 6 P.D. 157. 

(iv.) H. li,’- Jurisdiction of Judge at WestniinsterSignijicavit — Ejfecnfion 
in County Palatine of Lancaster — 5 Kliz., e. 23, k. 11—63 Qeo. III., c, 
127 — Public Worship Regulation Act, 1874.— Lord reuzauce, when 
required by the Archbishop of York to hear the mat tor of a represen- 
tation in the province or in London or Westminster, nmlor sec. 9 of 
Public Worship Regulation Act, 1874, has jurisdiction to dinpose of 
every matter pending or subsequent to the hearing, being part of the 
matter of the complaint. Tlie proceedings ag;unst a contumacious 
clerk within County Palatine of Lancaster, under 53 (Icu. JTL, c. 127, 
are similar to those required on a writ de e^conimunirato capiendo by 
6 EUz., c. 23, s, II . — Green v. Lord Penzance, L.tt. 6 App. 657; 
61 L.J. Q.B. 25; 45 L.T. 353; 30 W.R. 218. 

Election ; — 

(v.) Q. B. "Div.^ Bribery — Ptosecuiion for Penalties — Wilful Delay — 
17 ^ 18 Viet., c. 102, s. 14. — Plaintifr liaving brought nn aetion foi 
bribery, his solicitor tried to effect a comproinise to which defendant 
was not personally a party. No stops in the action having been taken 
for a year, it was on defendant's application dismissed on the ground of 
wilful delay under sec. 14 «»f Corrupt Practices Act, 1851 . — Guest v. 
CaJdicott, 45 L.T. 609 ; 30 W.R. 122. 

(vi.) Q. B. Div. — Parliament —Borough Vote — Notice of Objection — Amende 
ment — 41 42 Kief., c. 26, s, 28. — The notice of objectimi to a voter 

omitted to state the residence of objector, but. described him as on the list 
of voters for H. There was no other person of the same name on the list, 
and objector was well known ; field that the revising barristei* was 
justified in amending the objection by Bup])1yiiig the omission.— -Adams 
V. Bostaek, 46 L.T. 443. 

Friendly Society 

(vii.) C. A. — Loan on Personal Security — Illegal Contract— BS ^ 89 Vici., 
c. 60, s 16. — Decision of Fry, J. (see iii., p. 8) reversed. — CoUn^an v, 
Coltman, 51 L.J. Ch. 3 ; 45 L.T. 392. 
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Highway 

(i.) B. Biv. •^-Extraordinary Tmfic— 41 ^ 42 Viet, c. 77 , «. 83. — 
On a BQinmons a^ainsfc respondenti nnder hoc. 23 of Highways and 
Locomotives Amendment Act, 1878, the jnsbices found that the traffic 
cond noted by respondent was excessive and extraordinary as compared 
with the ordinary traffic, but that it did not materially differ in character 
from that to be expected on the highway: Held that respondent was 
not liable for the damage to the highway. — Piclcering Lythe East High- 
luay Board v. Barry, L.R. 8 Q.B.D. 59 ; 45 L.T; 655 30 W.B. 246. 

(ii.) Q. B. D. —Ropnir-- County Bndgo — Expired Trust — 33 ^ 34 Viet, 
c. 73, S.12. — When a toll. bridge has been built and a turnpike road made in 
connection with it under a local Act, on the termination of the period of 
trust, the bridge, though within a municipal borough, becomes a 
county bridge under sec. 12 of 33 & 34 Viet., c. 73, so as to be repairable 
by the inhabitants of the county. — Uegina v. Inhabitants of Dorset, 45 
L.T. 808. 

(iii.) C. A. — Repair— Distumpiked Road— 41 ^ 42 Viet, c. 77, s. 13. — 
8ec. 13 of Highways and Locomotives (Amendment) Act, 1878, applies 
to the case of roads which have been disturnpiked by operation of ss. 
47-60 of 10 A 11 Viet., c. 84, in consequence of the extension of the 
boundaries of a borough between Deo. 31, 1870, and the passing of 
the flrst-mentioned Act. — Mayor of Rorhdale v. Laneathire JustUes, 
L.H. 8 Q.B.D. 12 ; 51 L.J. M.O. 1 ; 45 L.T. 425 ; 30 W.B. 130. 

Husband and Wife 

(iv.) Cb. DiV. M« B. — Covenant to Settle after-acquired Property— Married 
iroman Infant— Election. — An agreement in a marriage Roitlement, for 
the soUlomont of the wife’s after-acquired property, is a covenant by 
the wife as well as tlio husband ; and when the wife is a minor the 
covenant is voidable and not void ; and she may, on coming of age and 
during coverture, elect whether it shall bind her separate cstato ; but 
such resolution will only bind separate estate of which she is possessed 
when the election is made.— Smith v. Lxiras, L.B. 18 Ch. D. 531 ; 
45 L.T. 4110. 

(v.) P. B, A. Biv. — Divorce — Maintenance — 29 ^ 30 Htd., r. 32. — Under 
800 . 1 of 29 a 30 Viet., 0 . 32, the Court has power in every ease to vary 
from time to time an order for permanent maintenance, and to order 
payment .by monthly instalments.— Jurdme v. Jardine, L.B. 6 P.D. 
213 j 51 L.J. P.D. A. 4; 30 W.tt. 91. 

(vi.) Q. B. Biv.-* Dower — Release hg indoje to Moriagee, — On mortgage of 
freeholds by the heir-at-law of an intestate, the widow, who was 
entitled to dower joined in the mortguure and thereby '*for the purpose 
of extinguishing her right to doeror,” she granted and released the 
freeholds to the mortgagees. ' The deed provided that on repayment of 
the mortgage debt, the pro{K3rty should revert in the person or persons 
interested in the equity of redemption. The debt was paid off : Held 
that the widow was entitled to have dower assigned to her out of the 
freeholds. — Meek v. Chamberlain, L.B. 8 Q.B.D. 31 { 30 W.B, 228. 

(vli.) P. B. A.Biv. — Marriage — BVonjf Name in Licetise. — On a marriage by 
license, the husband was do8cril>ed in the license as B. L. H., his real 
name being B. H. : Held that tho misdescription did not invalidate the 
marriage. — Hasivell v. Hnsivell, 30 W.B. 231. 

(viii.) P. B. A. Biv. — Mairiage in Foreign Country subject to British 
Dominion. — A marriage between British subjects before a Homan 
Catholic priest in British Burmah : Held to be valid.— James v. James, 
80 W. B. 232. 



QUARTERLY DIGEST. 


29 


(i.) Q. B. Div. Separate Action* for Deht — Fom cf Ortter.— 

Fonn of order in on action against husband and wife, seeking to ohargo 
the wife’s separate estate. — MeQueen v. Turner, 80 W.R. 80. 

(ii.) Gh. Diy* V. C. H. — Separate Sttate — Petition /or Payment Out — 38 ^ 
34 Viet,, e, 93, e. 11. — A married woman oaiPpresent a petition for pay- 
ment ontof Court of her separate estate without api)earing by her neat 
friend.— Pe Fisher's Tmets, 46 L.T. 604 j 80 W.R. 66. 

(iii.) Q. B. Div. — Wife's Ante-nuptial Debts — 37 & 88 Viet., c. 60, s. 6. — When 
an ante-nuptoal creditor of the wife brings an action against hnsband 
and wife, and the husband confesses his liability to the amount of the 
assets received with his wife, and before judgment is recovered another 
ante-nuptial creditor brings a like action, the husband is protected 
against the second creditor by sec. 6 of Married Woman’s Property 
Amendment Act, 1874. — Fear v. Castle, 4b L.T. 544. 

Justice of Peace 

(iv.) Q. B. Div. — DisquaUfie'ttion — Coroner. — A justice of the peace does 
not become disqualified from acting by reason of his being elected 
coroner for the county for which he acts. — Dads v. Justices of Pembroke- 
shire, L.U. 7 Q.B.D. 618. 

(v.) Q. B.Div. — Disqualifying Interest — Prosecution for CrueUy toAnimala, 
— A prosecution was instituted by the oflicer of the Soomty for Pre- 
vention of Crnelty to Animals for an ofFonco under the Act at D., 
where there is a local branch of the Society : Held that the subscribing 
to the local branch did not constitute such an intei-ost as to disqualify 
the justices.— itez/ina v. Deal Justices, 46 L.T. 439 ; 30 W.R. 154. 

Landlord and Tenant :~ 

(vi.) Ch. Div. V. C. B. — Agreement />»♦ Lease — ^fi8take — Specific 
Perfornian^'e with Aho/euwnf. -- Defendant agreed to grant to plaint iffs a 
lease of premises, but afterwards found that sho was only entitled to an 
undivided moiety, the other moiety being vested in ber son, an infant. 
Specific pcrforTiiance was granted in respect of defendant’s moiety, with 
abatement of half tbo rout; but cnniponsation with respect of plaintiffs’ 
liability to eviction was refused. — Harrow v. Scnmmell, 45 L.T. 606. 

(vii.) C. A. — Agreement for Lease — Specific Performance — Oommencement 
Dnccrfam.— Specihe performance will not bo enforced of an agreement 
to grant a loau wlien no time for commencemeut is fixed by the agree- 
ment.— 3iars7taZZ v. Berridge, 45 L.T. 599 ; 30 W.R. 93. 

(vlii.) C. A. — Distress — Lodger — 34 35 Firf., c. 79. — To constitute a persona 

loilger within the Lodgers’ Quods Protection Act, 1871, there must be 
evidence of the retention by the immediate landlord of sumo such dominion 
over the house, as a master of the house let in lodgings usually has. — 
Mortonv. Palmer, 51 L.J. Q.B. 7; 45 L.J. 436; 30 W.R. 115. 

Lands Clauses Act 

(ix.) Ch. Div. V. C. H. — Re-inrestment — Charity Com7nixsioners — 18 ^19 
Fief., c. 124, s. 35 .— The consent of the Chaiiiy Commissioners is not re- 
qnired to a petition by trustees of a charity for re-investment in land 
under the Lands Clauses Act. — He William of Kyngeston Charity, 30 
W.R. 78. 

Licensed House 

(x.) Q. B. Div. — Application for lAcense — Refusal— 32 tj*83 Vict,c. 27,«.8; 
36 ^ 36 Viet, e. 94, s. 45. — On an application for a license to sell wine, 
Ao., off the promises, the justices, in applicant’s presence, read a minute 
in writing stating the grounds of refusal. No rc»quo8t was made by appli- 
cant for a copy of the minute : HM that the requirements of see. 6 of 
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Wine and Beerhouse *Aot, 1869, had been snffioientlj compUed with. 
Section 46 of Licensing Act, 1872, applies only to licenses to sell on the 
premises. — Regina ▼. Cumberland Juatieea, 80 W.B. 178. 

(i.) Q« B* Div#— dpj^ointed — 44 ^46 Viet, e, 61, ». 3.— The 
*<day next appointea** in sec. 8 of Snnday Closing (Wales) Act, 1881, 
means the. dar * appointed after the passing of the Aot.*-Afehat^ y. 
JtfcBridsi 80 W.E. 120. 

Lunacy:**^ 

(ii.) H.L.— Committee— Rescttiton of Deed bp.— A deed to which a Innatlo is 
expressed to be a party by his committees is sufficiently execnted by the 
committees affixing seals and signing their own names.— LcuoWe v. Leee, 
80 W.B. 185. 

Master and Servant:— 

(iii.) Q. B. Div.- •Cob Proprietor — Liability for Driver*8 Negligenee — 6^ 7 
Fict., e. 86. — Where, by the terms of the contract between a cab pro. 
prietor and driver, the relation, if master and servant, is not established, 
there is nothing in the Hackney Carriage Act, which imposes on them 
the existence of each a relation, so as to render the proprietor liable for 
the negligent driving of tho driver. — King v. Spurr, SO W.R. 152. 

Metropolitan Management 

(iv.) Q. B. Div. — General Line of Building-^ Time for taking Proceedings — 
11 12 Viet, c. 43, « 11 ; 25 26 Viet., c. 102, s. 75.— The general 

line of buildings refeiTed to in the Metropolis Management Amendment 
Act, 1862, s. 76, exists independently of the architect’s certificate. Sec. 
11 of 11 & 12 Viet., 0 . 43, applies to proceedings under see. 75 of the 
Act of 1862, which must therefore be taken within six months.— 
Paddington Vestry v. i;inow, 45 L.T. 475 ; 30 W.R. 46. 

(v.) Q. B. Div. — New Street — 25 ^ 26 Viet., c. 102, s. 98. —A road formed 
and laid out for the purposes of carriage traffic must bo the full width 
of forty feet and open at both ends. — Metropolitan Board of Works v. 
Steed, 45 L.T. 611. 

Mortgage 

(Vi.) 0. A. — Attornment Clause — Distress — Bankruptcy. — Bent secured by 
an attornment clause in a mortgage deed is a security for the princM’pal 
as well as tho interest of the mortgage debt. — Ev parte Harrison, 
Re Betts, L.R. 18 Ch. D. 127; 60 L.J. Ch. 832; 45 L.T. 290; 30 
W.H. 88. 

(vii.) Ch, Div. V. C. B. — BooA-Debf#.— By a mortgage, not registered as 
a bill of sale, H. assigned, together with the goodwill of his business 
and the leasehold premises in which it was carried on, all present and 
future stook-in-irnde and effects ; and there was a provision that H 
shoo Id keep proper books of account with entries of all moneys, goods, 
debts, and effects, belonging or owing to H. : Held that the assignment 
included book.debt8. — Broum v. Fryer, 45 L T. 521. 

(viil.) Ch. Div. I*. J. — Foreclosure — Interest. — ^Where there are snccesBive 
mortgages, and tho usual foreclosure decree is made, interest subsequent 
to the last certificate is ooinputed on the whole amount found doe by 
that certificate, including interest and costs.— £2ton v. Curtais, L.B. 19 
Oh. D. 49 ; 30 W.R. 435. 

(ix.) Ch. Div. K. J. — Fraud — Personation — Rights of Innocent Persons. — 
A., fraudently obtained possession of title deeds to property of his 
deceased father, and, without the knowledge of the persons interested 
in the property, executed a mortgage of it under oircumstanoee which 



QUARTERLY OlCffr^' 

% ; 





were held to aif^umt lo # 
mortgoffi WMl 
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(OOh. XItv. M. ^>1 

Jfoiia 0 ^r---lfutmet<^ legal mortagee ol biuiiieie pretiilee 9 » who is 
preTonted by the mortgagor from taking poaaesaion under the mort. 
gage> may obtain, on interloontory application, the appointmmit of a 
receiver and manager, and an injnnction restraining the mortgagor fkom 
interfering with the bnainees and posseaeion of the oremteea.— fVuiaaa 
V. Ssdgrav9t L.B. 18 Oh. D. 5i7| 60 L.J. Oh. 880 ; 46‘L.T. 605. 


(ii.) G. A. — Priority — MUappropriaHon^ImpUed Tnut — The owner of 
oopjhbld property aabject to a mortgage for £850 instmoted hie doHoitor, 
8., to raise £550 on the property and thereout to pay off K. 8. obtained 
the money from H. on this nnderstatiding ; but he paid it into bis own 
account at his bankers, and by cheques drawn on them paid otf K., 
and advanced tho owner £860, taking a tiansfer to himself of K.'s 
mortgage, and a farther mortgage from the owner. The money thus 
advanced was obtained from the bankers on S.'s depositing with them the 
deeds of transfer and further mortgage. Tho bankers, after tho fraud 
was discovered, got admitted to the property throngh K. : Held that U.'s 
equitable mortgage most rank in piiority to the banker’s charge 
under S.’s deposit of dceds.^ifnrp^tam v. Sha^lockf 45 L.T. 569 ; 80 
W.R. 49. 


(iii>) H Ii. — Itedempfion — Consolidaf ton.— As against tho purchaser of an 
equity of redemption, there can bo no oonsolidation of a mortgage 
snbsequcntly created by his vendor on another estate . — Jennings v. 
JordaUf L R. 6 App. 698; 46 L.T. 593. 

Municipal Law 

(iv.) H. L. — Conveyance of Pnwnets to Pnson — 40 41 Ktcf , c, 21, tt/t. 4, 

67. — The rvisoiifl Act, 1877, transfeis the liability for the expenses of 
conveying to prison a prisoner committed by jiisUce Biiniiiinniy or for 
trial, fioin tho county ticannror to the Socieiaiy of State. — MnlUns v. 
Tiea'^nrei of Sui rey 46 L T. 625 ; 30 W U 157. 

(v ) Q. B. Div. — Fiee hthroiie^ Art, 1865 t. 6 -Adnprio7i by neanhifitm — 
Denuindunj VoU — 40 41 Fnt, c 61.— Where, at a nicotiog of rate- 

payers convened under sec. 6 of Free Librni'ics Act, 1866, n resolution 
in favour of adopting the A^'t is carried, any ratepa^ei has a right to 
demand a poll — liegma v. T1 uuhledon Local Hoards 45 L.T 441. 

(vi.) Ch. Div. V. C. H. — Imjmn^ement Scheme — Ancient Lujhtt*--3S <S*39 
Ftcf., c. 86, n. 20 — Ihe provisions of the Artuans’ Dwellings Improve- 
ment Act, 1875, with rogaid to the extinction of rights an<l easements 
in, or relating to land purchased under tho Act, apply to ancient lights 
in premises adjoining the land purchased. — liadhamv.AJuiim, 45 L.T. 
679. 


Nuisance 

(vii.) Ch. Div. I*. J,— Rstvr/iiower— Fermowe/jt Nmunnce — Trenpnse — Hvjht 
to Sue — A reversioner, not personally in posst ssion of land, cannot bring 
an action in respect of acts causing a nuisance to tho persons in oocupa 
lion unless there is actual injury to the reversion, or the nuisance is uf 
such a permanent nature that injury to the reversion will be implied ; 
nor can he bring an action of trespass. — Cooper v. CVahttse, 45 L.T. 687. 

Partition 

(viii.) Ch, Div. P. J. — Agreement for '^Pemwnen t Inipi ovemenU — Allowances, 
— An agreement for partition waa oome to by teiiants in common, under 
which a snm of money was to be paid for equality of partition. The 
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agreement was not carried ont, but the ^parties took possession of the 
jxirts of the property allotted to them, and expended money on improve- 
ments. An action for partition having subseqaently been brought on the 
basis of the agi^ement : Held that the amount payable for equality of 
partition was to b^ calculated on the present value of the properties 
with allowances for expenditure on permanent improvements.-^ TTateoii 
V. Oaefi,d6 L.T. 582. 

Poor Law 

(i.) Q. B. Div. — Hate — Marltet ToUh , — Prior to the passing of a private 
Act a market granted to appellant under a royal charter, had been open, 
and without division, and tolls were taken for goods exposed for sale 
there. By the private Act the market was divided into stands appro- 
priated for certain purposes, and the tolls specified in the Act were 
anthorisod to be taken in respect of the stands : Held that these tolls 
were liable to be rated.— /tegfina v. Duke of Bedfordt 45 L.T. 616. 

(ii.) O. A.— Bate— 59 Qeo, 111 % c. 12, e. 19.— Sec. 19 of 59 Geo. III., 
c. 12, does not apply to a house let for any less term than a year, 
unless the yearly rent is not exceeding £20 nor less than £6. — lies 
V. Went Ham AHttessment Committee, 51 L.J. Q.B. 17. 

(iii.) Q. B. Div. — Removal Ordm* — Costs — 28 29 TiVt., c. 79, s, 8. — Sec. 3 

of Union Chargeability Act, 1865, applies to costs on abandonment of 
order of removal. — Reg inn v. She it, 30 VV.E. 184. 

(iv.) Q. B. Div. — Seittemen t — Widow — Renxnrnhilitg — 9 ^10 Viet, c. 66, s, 1. 
— After a husband and wife had, by residence in a nnion, acquired 
irremovability under sec. 1 of Poor Removal Act, 1646, the husband 
wont to reside elsewhere, and afterwards died, leaving the widow still 
residing in the union .* Jleld that she was removable. — Retjina v. Mon- 
Chester Overseers, L.tt. 8Q.B.D. 50; 51 L.J. M.C. 6; Manrhester Oxwrseers 
V. Prestwich GuardianSt 30 VV.R. 2i7. 

Fraotioe 

(v.) Gh. Div. C. J. — Adding Plaintiff —Consent ^Ord. 16, r. 13.— The con. 
sent required by Ord. 16, r. 13 to be given by a person whom it is pro- 
posed to add as plaintiff need not bo in writing.— Co, v v. Jaynes, L.K. 19 
Ch. D. 55 ; 45 L.T. 471 ; 30 W.R. 228. 

(vi.) C. A.— 'Appro/ — Costs — Interpleader — Judge at Chnynhers — Judicature 
Act, 1873, s, 49— On/. 1, r. 2. — No appeal lies from an order mode in an 
iuferpleader issne ns to the costs only. An order purporting to be made 
by a Judge at Chambers is valid though the Judge, when he made it, 
was not in Judge’s Chambers. — Hartnwnt v. Foster, 51 L.J. Q.B. 12 ; 
46 L.T. 429; 80 W.R. 129. 

(vii.) C. A. — Appeal — tlrteusion of Time — Ord. 68, r. 9, 16. — On a petition 
under the Lands Clanses Act for payment ont of a fund in Court repre- 
senting the pnrchase.mcnoy of a devised estate, the Court made an 
order declaring the construction of the will and directing inquiries as to 
parties : Held that though the order was within Ord 58, r. 9, yet as it 
was in effect final, an extecsion of time for appealing ought to be ^nted, 
some of the parties interested being in America.— parte Carlisle Cor^ 
poration, Re Jaques, L.R. 18 Ch. D. 892 ; 45 L.T. 297- 

(viii.) C. A. — Appeal — Security for Costs — Ord. 68, r. 15.— The mere poverty 
of an appellant is sufiioient ground for requiring security for costs of 
appeal. — llarlock v. Ashherry, 45 L.T. 602 ; 80 W.R. 112. 

(ix.) 0. A. — Appeal — Stayuty Proceedings Pending — Ord. 58, r. 16, 17. — 
When an action has been dismissed with costs, an application by plaintiff 
to stay proceedings pending an appeal mast be made first to the Court 
Mow. — OUo V. Lindford, L.R. 18 Oh. D. 894. 
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(i.) Oh. Div. C. J.. — Appeal — S«m)>k»w tii Chambers , — Where ii is 
desired to appeal from an order on summons in Chambers in the 
Chancery Div., which has not been adjourned . into Court, the party 
wishing to appeal shonld move the Court below to discharge the order 
made in Chambers . — HaUoway v. Chesttm, 30*W.R. 120. 

(ii.) C. A. — Appeal from Chambers — Time — JiKlicofurs Act, 1873, jt.60.— In 
the C^ncery Div. the limit of time for appealing to a Judge from 
an order made in Chambers is twenty-one days from the drawing-up of 
an affirmative order, or from the making of a refusal order. — Heatly y, 
Neieton,A6 L.T. 455 ; 30 W.H. 72. 

(iii.) P. 0. — Appeal from Vice-Admiralty Court^Tinie, — ^The time for ap- 
pealing from the judgpnent of a Vioe-Admiralty Court is fifteen days 
from the date on which the judgment is pronounced.— T7ie Brinhilda, 
46 L.T. 389. 

(iv.) C.A. — AtiachniPiif of Debt — Trust Money — Ord. 45, rr. 6, 7. — Where, in 
garnishee proceedings, there is a rcnsonablo suspicion that money 
sought to be attached does not belong to the judgment debtor, the Judge 
has jurisdiction to order aii issue to be tried whether or not the money 
is trust money, though no suggostion has been made by the garnishee 
under Ord. 45, r. 6.~~Roheri8 v. Death, 51 L.J. Q.H. 15; 30 l^.H. 76. 

(v.) Ch.Div.C.J.-A ward — Motion to Set aside— Form of }(otice, — A notice 
of motion in the Chancery Div. to set oHido an arbitrator’s award, should 
specify the grounds of objection. — Mercier v. Pepperell, L.R. 19, Ch. D. 
58 } 45 L.T. 609 ; 30 W.H. 228. 

(vi.) Ch. Div. P. J. ’—Certificate of Chief Clerk — Vanafion of,— An order 
directing a chief clerk’s certificate to bo varied and part struck out does 
not mean that the original certificate is to be so altered, but that it is to 
bo read as if so altered. — Fo,e v. Bearbhck (2), 45 L.T. 469 ; 80 W.H. 
119. 

(vii.) O. A.— O- sts— Administration Action — Ord. 55, r, 1—Juidicuture Act 
1873, «. 49.— A residuary legatee or executor who brings an administra- 
tion action is entitled to costs out of the estate unless special grounds 
are shown for depriving him of them ; and when he has been deprived 
of his costs without special grounds an appeal will lie. — Farrow v. 
Aiw<«n, JL.R. 18 Ch. D. 58 ; 45 L.T. 227 j 30 W.H. 60. 

(viii.) C. A. — Costs — Appeal — Incutnhrances — Priority. — In an action to de- 
termine the respective rights of incumbrancors on a fund, the Court 
directed that the costs of all parties should be first paid out of the fund, 
and that the residue should go to tho incumbrancors in order of priority. 
Ttae fund was insufficient : Held that an appeal by the first inoum- 
btancer would lie from this order, aud that the proper order was that 
each incumbrancer should add bis costs to tho amount of his iuoum- 
brance. — Johnstone v. Coo*, L.B. 19 Cb. D. 17 ; 30 W.B. 114. 

(ix.) Ch. Div. P. J. — Costs— Co-Defendants — Contribution, — Where oo- 
defendants are ordered to pay the costs of an action, one of them cannot, 
by an independent proceeding, obtain contribution in respect of the costs 
from the other. — Dearsley v. Middleweek, L.B. 18 Ch. D. 236 ; 51 L.J. 
Ch. 777; 45 L.T. 404; 30 W.H. 45. 

(x) Q. B. Div. — Costs — Flegit — Ord. 42, r. 13. — An execution creditor in 
possession of the debtor’s lands under an eleyii is not entitled to an 
order to tax costs of the proceedings by writ, and of the sequestration,^ 
at.d add them to the judgment debt. — Mahfm v. Sides, 46 L.T. 640 
30 W.B. 123. 
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(i.) O. A. — Costs — Taxation — Interlocutory Application. — Thbugh tho 
costs of copies of pleadings supplied to counsel and judges are allowed 
onlj, as a general ruloi at the hearing of a cause , they will be allowed on 
an interlocutory ajj^lication when the Court would not be able to under, 
stand the questioii raised without such copies. — learner v. Mosses, 45 
L.T. 859. 

(ii.) Cll. DiV. C. J.-*- Costs — Taxation-^Mistake in Order. -An order for 
taxation of a solicitor’s bill of costs was obtained, and the taxation nearly 
completed : Held that an application to vary the order on the ground of 
a mistake appearing on the face of it ought to have been made directly 
the mistake was discovered.—ite TihhiitSt 80 W.R. 177. 

(iii.) C.A. — Costs -- Taxation — Shorthand Notes — The costs of shorthand 
writer’s notes of evidence will not be allowed on taxation unless there 
is a direction to that effect in the order ; and such direction will only 
be given in exceptional cases. — Earl De la irarr v. Miles, 45 L.T. 424; 
80 W.R. 36. 

(iv) C. A. — I)ehtor*a Summons — Action against Firm — Judgment hy Default 

• — Retired Partner--Ord. 16, r. 10; 42, r. 8. — Where an action has been 

brought against a partnership in the name of the firm, and judgment by 
default signed against the firm, a debtor’s summons cannot be taken out 
against a former partner who had retired at date of writ. — Er parte Young, 
Re Young, 46 L.T. 493. 

(v.) 0. K,““Demurrer for want of Parties — Ord. 28, r. 1. — ^There cannot now 
be a demurrer for want of parties. — Werdennann v. SocietS Genimile 
D*Electricite, 46 L.T. 614; 80 W.R. 83. 

(vi.) O. Discovery — Affidavit of Doeumevts — Action against a Managing 

Owner of Ship. — in an action for account against a managing owner of 
ships, ho cannot protect himself against setting out books and docu- 
meuts relating to the ships’ accounts in his affidavit of documents, on 
the ground that such docunientH and books are kept by a firm of which 
be is a mombor, and that Iho action isagaiust him individually. — Swans- 
ton V. Lishman, 45 L.l’. 3G0. 

(vii.) Q. B. Biv. — Discovery — Interrogatories — Contents of Documents. — In 
an action for libel defondaut was interrogated as to the contents of a 
letter alleged to have been written by her to a third person, and she 
swore that she had no recolloction of the exact words in the letter 
contained : Held that she could nut bo called upon to state what was her 
recollection of tho words she used. — Dalrymple v. Leslie, L.R. 8 Q.B.D. 
6; 61 L.J. Q.B. 61 ; 45 L.T. 478; 80 W.R. 105. 

(viii.) C. A. — Discovery — Interrogatories Ord. 81, ir. 6, 19. — Where 
defendant’s answering an interrogatory cannot help plaintiff to obtain a 
decree, but will only be of use to him in case he does so, defendant 
will not be obliged to answer when such discovery would be oppressive. 
Plaintiff sought to obtain an answer to an interrogatory which, on 
defendant’s appeal, was held to be too wide. >Tbe only order made was 
to discharge the order for further answer.— Por/rer v. IV^ls, L.B. 18 Cb. 0. 
477 ; 46 L.T. 617. 

(ix.) 0. A. — Disrorori/ — Production of Dncwnents-~-Marine Insurance — Ord. 
60 A., r, 12. — lu an action by shipowners against uuderwriters on a policy : 
Held that the defendants were entitled to an order that plaintiffs and all 
persons interested in the proceedings and in the insnrance should 
produce all ship's papers, &o., in their custody, possession, or power. 
•—China Transpacific Steamship Co. v. Commercial Union Insurance Co., 
46 L.T. 647 ; 80 W.R. 824. 
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(>•) O. A.— "Dwcovary — Production of DoeumenU — Nominal PZatn^^.— An 
notion having been brought in the name of a nominal plaintiff, the real 
plaintiff being an uuilerwriter, an order was ^ade by oonaent that 
plaintiff should make an affidavit of documents in his possessioo.^ A 
farther order was made at Chambers for the tiominal plaintiff to put in a 
farther affidavit : Held that the further affidavit ooald not be dispensed 
with on the grounds that the real plaintiff had done all he could to 
comply with the order, and that the nominal plaintiff would not give 
farther discovery.— v. Raffalovich^ L.R. 7 Q.B.D. 663. 

(ii.) Ch.. Div. V. C. H . — Infant Ward of Court — Payment into Court tn 
Administration,’- Munej's were paid into Court in an administration 
action by the trustees of the will to the separate acoonnt of an infant, 
who was not a party to the action, and had never been served with the 
decree: Held that the infant was a ward of Court. — lie De Pereda, 
80 W.K. 226. 

(iii.) C. A. — Married Woman Plaintiff — Authority of Next Friend— Costs , — 
Where an action was broujirhton behalf of a married woman by a next 
friend acting without authority, the Court ordered the action to be 
dismissed, and that the next friend's solicitors should pay the costs.— 
Schjott V. Schjottt 45 L.T. 333. \ 

(iv.) c. A. — Parties — Alleged Fraud —Agent. — In an action by a pnrohasor 
for rescission, alleging that ho was induced to purchase by fraudulent 
mock bidding by the auctiotieera ; Held that the auctioneers were 
properly made defendants. — Heaileg v. Newtnnt 45 L.T. 465 ; 30 
W.R. 72. 

(v.) Ch.Div.P. J. — Parties — Cvnsolidufion of Actions — ConduH of Cause, — 
When two actions had been brought on the same day by different 
plaintiffs and hod been consolidated ; on the plaintiffs differing in opinion 
as to the conduct of the action; the plaintiff who first app]ie<l for a 
change of solictors was made defendant and conduct of the action given 
to the other plaintiff. — Holden Y,iiill:sionf}und Dod worth Coal Co,, 45 L.T. 
631 ; 30 W.R. 98. 

(vi.) H. li. — Parties — Pedemydion — Tnistee — Ord, 16, r. 7. — In a redemp- 
tion action a trustee sufficiently represents cestuis-que-trust iiitorosted 
in the equity of redemption. — Jennings v. Jordan, L.B. 6 App. 698 ; 45 
L.T. 593. 

(vii.) C. A. — Parties— lb ^16 Vict,c, 86, s, 44. — In an action by an equitable 
mortagee of a life policy against an dnsnranco company for the policy 
moneys, the Court may dispence with the legal porsonal representative 
of the assured. — Curtius v. Caledonian Insurance Co., 30 W.R. 126. 

(viii.) Ch, Diy. P. J,— Payment out of Court — Infant — Testamentary 
Qufjrdiant 36 Qeo. III., c. b2.— A testaniontary guardian is not entitled 
to obtain payment out of Court of funds belonging to his infant ward, 
which have been paid in under the Legacy Duty Act. — Re Cresswell, 45 
L.T.468 ; 80 W.R. 244. 

(ix.) C. A. — Pleading — Amendment — Ord, 27, r. 1.— In an action to restrain 
defendant from committing certain acts upon a foreshore forming part 
of a settled estate, defendant pleaded that he had acquired an easement 
prescription, and denied that plaintiff was entitled to the foreshore, 

** save subject to defendant's rights : ** Held that defendant should be 
allowed to amend at the hearing, so as to raise the question of plaintiff's 

" ownership, by striking out the words in inverted commas.— LatVd v. 
Briggs, L.R. 19, Ch. D. 22 ; 45 L.T. 288. 
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(i.) Oh. Div. O. J. — to Arbitration — Enforcitij Award, — ^Wbere 
an action has been referred to an arbitrator from the Chuncery Division 
it is not necessary to make the award a rule of Court before 
an order can be made founded on it.— Jones v, Wedg&irood, L.B. 19 Ch. D. 
56; 80 W.E. 228. 

(ii.) Ch, Div. V. O, H. — Hecurity for Costs— Winding-up Petition — 
Liquidation of Petitioner , — A person who had presented a petition to 
wind-op a company, died a liqnidation .petition, but no trnstee had 
been appointed r Held that he must give security for costs in the windiog- 
np petition . — Be Carta Para Qoid Mining Co., 80 W.B. 117. 

(iii.) Ch. Div. F. J.- Service of Pleadings — Substituted Service. — 
principle on which substituted service is directed is that the person 
substituted must cither be authorised to receive service, or else be such 
a person as will certainly communicate the fact of service to the party 
himself— v. Hume, 45 L.T. 276; 30 W.R. 28. 

(W.) 0. A.- Service out of Jurisdiction — Motion to Discharge — Oi'd. 11, r. 3. — 
When plaintiff has obtained leave to serve a writ on a defendant out of 
the jurisdiction, the latter, on moving to discharge the order, may go 
into evidence to show that no cause of action has arisen within the 
jurisdiction . — Fowler v. Paratow, 46 L.T. 603 ; 30 W.H. 112. 

(v.) Ch. Div. V. C. H. — Setting down for Trial — Infant Dejendani — Ch d, 
19, t*. 17; 86, r. 3. — An action against several defendants, one of whom 
was an infant, was, when no defence had been put in, directed to be set 
down for trial on notice of trial against the infant, and on motion fur 
judgment agiunst the other defendants . — National Provincial Bank v. 
Evans, 30 W.B. 177. 

(vi.) Ch. Div. V. C. H. — Varying Order — Error from 0 miss ion -Ot'd, 41. A. 
— An order made on petition under the Settled Estates Act, 1877, 
which had been passed and entered, was directed to be varied so as to 
dispense with the consents of tenants for life to the exercise of loosing 
powers gi^auted by the order. Re Rilv\Ca Trusts, 30 W.B. 78. 

(vii.) C. A. — HVit of Summons — Time, — A writ of summons in an action 
dues not date back to the earliest hour of the day on which it is issued. 
—Clarke v, Bradlaugh, L.B. 8. Q.B.D. 63 ; 61 L.J. Q.B. 1 ; 30 W.B. 58. 

Probate 

(viii.) P. D. A, Div. — Attestation — Duplicate Will — A will was written 
twice uu different pieces uC paper, the two copies varying slightly, but 
being U) the same effect. One copy was signed by testator, and the 
other by the two witnesses : Held that the will was not duly executed. — 
In the goods of Hatton, L.B. 6 P.D. 204; 50 L.J. P.D. A. 78; 30 W.B. 62. 

(U.) P. D. A. Div. — Execution — Foreign Subject — 24 ^ 25 Viet., c. 114; 
83 ijr 84 Viet., e, 14, s. 2. — A will of a foreigner executed abroad accord- 
ing to the formalities required by English law, is not entitled to probate 
in this country . — In the goods of Von Buseck, L.B. 6 P.D. 211 ; 30 
W.B. 140. 

(x.) Oh. Div; V. 0. H, — Interlineation — Old Will — Probate of Consistory 
Court . — Probate was granted by the Consistory Court in 1835 of a 
will which contained an interlineation affecting the disposition of 
r^ty therein : Held that the fact of probate having been granted 
raised a sufRoient presumption, with absence ^f other evidence, that 
the interlineation was made before the exeontioq of the will . — Davey v. 
Lansdell, 45 L.T. 466 ; 30 W.B. 57. ^ 

(».) P. D. A. Div , — Jurisdiction — Married H'omun's Will— Appointment 
of Realty — The Jndicature Acts have not enlarged the powers of thh 
jhrubate Division in non-contentious business. A will by a married 
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woman di8poain>; of roalty under a power of appointment is not 
entitled to probate though oontaining an appoiiitmont of executors. — 
In the goods of Tom/iiMoit,* L.R. 6 P.D. 209; 50 L.J. P.D.A. 74; 30 
W.E. 61. 

(i.) P. 1^. A. I}iv. — Renunciation of Executor/-— Ad ministration with ivill 
Annexed — liesUluanj Gift. — The only gift of residue contaiuod in a will 
was '* of such moneys, stocks, funds, or other securities not hereinafter 
Bpecifioally devised as testator might die possessed of. The executors 
having renounced, administration with will annexed was giantod to the 
next of kin, with a memorandum that the will contained no clear disposi. 
tion of residue. — In the goods of Aston, L.B. 6 P.D. 203 ; 60 L.J. P.D.A. 
77 ; 30 W.R. 92. 

Public Health:— 

(ii.) 0. A. — Local Board — Disquat ifica tion of Member — Penalty — 38 ^ 39 
Vict.t c. 55, sch. I Li r. 64, 70. — //e/d that a member of a local board who, 
having been concerned in n contract by tho board, has ceased to be a 
member under rule 64 of soh. II. of Public Health Act, 1875, is liable to 
a penalty of £50 under rule 70 if he afterwards acts as a monibor. — 
Fletcher v. Hudson, L.R. 7 Q.B.D. 611 ; 51 L.J. Q.B. 48. 

(iii.) Q. B. DiV. — Paving Rate — Default of one of eeoeral Owners^ Recovery-^ 
Delay — 38 ^ 39 Viet, c. 55, ss. 150, 267. — A local board gave a separate 
notice to each of several owners to sewer and pave the parts of a 
street in front of their promises. All tho owners except appellant 
executed the works required, and tho local board thou executed tho 
works required of appellant and gave her notice of her apportioned 
share of the expenses, requiring her to pay tho amount : lUdd that tho 
local board was not bound to give applicant a fresh notion specifying tho 
works which remained for her to do, that as she had not given notice to 
dispute the apportionment it was binding on her after throe months ; 
that it was no objection to a summons to recover the amount that it was 
issued more than a year after tho complaint on which it was foundi'd, 
and that tho notice of ap|K>rtu»iiiiietit was not a notice of demand within 
sec. 257 of Public Health Act, 1875. — iSimcoi v. llandsivorlh Local Board, 
L.U. 8 Q.B.D. 39. 

Railway:-— 

(iv.) Q. B. DiV. — Carrier— Alternative ILi tee —Exemption from Liahdity for 
Detention — 17 18 Viet., e. 31, s. 7. — A railway company contracted to 

convey cattle for plaintiff from W. to G. at a reduced rate, on the terms 
that they wore not to bo liable in respect of loss, detention, or injury, 
except that arising from wilful misconduct. The carriage was prepaid, 
but this was not communioated to the coinpnriy’s servants at Q., who 
refused to deliver the cattle t<i consignees, and in consequence they were 
detained for two days and injured by exposure : Held, that the Company 
was liable.— Gordon v. Q. W. Rail. Co., L.R. 8, Q.B.D. 44; 61 L.J. Q.B, 
58 ; 45 L.T. 609; 30 W.R. 230. 

(v.) Q. B. DiV. — Carrier — Negligence — Damages — Remoteness — 12 Oeo. IV. ^ 
1 Will. IV., c. 68, H. 1 . — Plaintiff delivered to defendant a trunk to be 
sent by rail from London to Liverpool and thence by steamer to Italy. 
By defendant's negligence the trunk was sent to tho Victoria Docks and 
thence to New York, .and plaintiff did not get it for a long time : Held 
that defendant was not deprived of the protection of the Carriers’ 
Act by the fact that the loss was temporary ; that the loss occurred 
during the transit of the trunk by land, and that plaintiff was entitled 
to recover as damages the cost of the repurchase of other articles in 
Italy, in place of those temporarily lost. — MUlen v. Brash, L.R. 8 
Q.B.D. 35; 45 L.T. 653. 

D 
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* . (•-) Q* B. Dlv.— Ta'fow’V**’ Tolf " — Seale <\f Chargee— S e. 20, e. 05 i 21 

^22 Viet, n. 76, n. 1 . — Held that defendant company was not pre. 
vetiiod by see. 95 of Batiypa^s Clauses. Act, 1815, from demanding tolls 
for conveying [3asfiengerB in the company’s carriages over a p(^t of the 
line whore mile-stenes were not maintained; that the provisions of a 
private Act, that tlio limit of the charge for third-class passengers 
should bo one penny per mile, repealed the provisions of a former private 
Act enabling the company to charge a higher rate over a portion of the 
line ; and that the provisions of sec. 1 of Cheap Trains Act, 1868, apply 
only to trains run in pursuance of the Act of 184i. — lirown v. O. W, 
Riiil Co . 45 L.T. 471 ; 30 W-R. 214. 

(ii.) Q. B. Div.- Raihimj' Commiaeiomrs — JurisdicUrm — Discretion as to 
Costs^30 Sc 37 Vict.t c, 48, s, 28. — The Railway Comoiissioners have 
power to make an order upon a successful defendant to pay a part of 
the costs of an application by an iinsncoessful plaintiff. — Foster v. O. 
If. JBciti, Co., L.R. 8 Q.R.D. 26; 61 L J. Q.B. 51 ; 45 L.T. 638. 

Bevonue 

(Hi.) Q. B. Div- In some 7V#i* — Coal Mine — Specific Cause — 6 ^ 6 Viet, 
c. 86; 29 iji* 30 Viet., c. 30, s. 8.— C<ial mines were worked by appellants 
as an ordinary partnership till 1876, when they converted themselves 
into a limited company. The Income Tax Commissioners having assessed 
the inoonio tax for 187R -7 on an avenvgo of the five preceding years ; 
Hefit that appellants did not come within 6 A 6 Viet., c. 35, soh. A. 4, r. 6.; 
nor soli. D., easel, r. 1. But the commissioners having, in the case 
stated, fqiitid that the profits of the business.,, hod fallen short from the 
specific cause of the extraordinary depression in the coal trade : Held 
that appellants were within the proviso to soh. I)., r. 4. — lihyhope Coid 
Co, v. Fnyvi-, L.ll. 7 g.li.D. 485 ; 46 L.T. 404 ; 80 W.R. 87. 

(*▼•) C. Ae^hieome Tax — Foreign ( Vo’p/irafion— 10 .J* 17 Vint, c. 84, «. 10. — 
A foreign company had nii agency in London which conducted a branch 
biisirioss and earned profits. The dividends of the company were pay- 
able at the option of shareholders abroad or in London. In a ])articulur 
year the London agonoy caruod an amount which enabled them to pay 
all dividends demanded of them in that year. They were assessed to 
income tax under schedule D. on the profits earned in Dngland on an 
average of three years ; Held that the money in their hands for 
the payment of dividends was intrusted to them within the meaning 
of 16 A 17 Viet., o. 34, s. 10, but that since they had paid income tax 
under schedule I). on their earnings they onght only to be further 
assessed in respect of that p^rt of the dividends representing profits 
ai'isiug out of the United Kingdom.— ' Gi76sr{yoa v. Ffrgustton, L.B. 7 
Q.U.D. 662. 

(v.) 0. A. — Inhahited House Duty— 41 Fici., u. 16, s. 13. — ^Part of a house 
was occupied by the owner for business purposes, part was occupied as 
a residenoe, and other parts were let and oeonpied for business purposes, 
and a oare-takor and his wife resided in and attended to the honse : Held 
that the parts occupied for business purposes were liable to inhabited 
honse dufy. — Yorkshire Insurance Co. v. Clayton, SO W.B. 174. 

(Ti.) C, A. — Succession Duty — Trust for Settlor for Term of Tsars— 10 ^ 17 
Ftcf., e. 61. — Held, reversing the decision of the Q. B. Div. (seevii., 
p. 14) Uiat suecessioii duty was payable on the whole value of the 
property. — Attorney-OeneraJ v. Noyes, 46 L.T. 620. 

Sootlandy Law of 

(vii.) Potter to Make Road over Public Land. — Magistrates of a burgh 

held the links from time immemorial for behoof of the inhabitants and 
subject to the obligation of preserving thorn for the parposes of tho 
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game of golf : Held on the evidence, that they were justified in making 
a road along the outside boundary of the links, btit that they could not 
alienate any part of the so/um, or create a puhiio easement over it by 
dedicating it to the pubiic.—Pctersow v. /Voro^^^ nf iWf 6 

App. 888. 

(i.) H. Ii. — Roads and Rridges (Scotland) Acf, 1878, Nx, 4-7, 87.— WsW- 
that the burgh of Aberdeen was included in tlie county of Aberdeen, 
for the purposes of sec. 7 of the Hoods and Bridges Act; and that 
the trustees of a bridge connecting the counties of Kincardine fwhioh 
had adopted the Act) and Aberdeen (which had not adopted it) were 
relieved from their liability for debts incurred under the local Acts 
constituting the bridge trusts, bnt that those local Acts continued in 
force so far as related to the powers and duties therein imposed on the 
trustees for the manageinont and taking tolls in rcsipoct of the bridge 
within the latter county. — Aberdeen Commissioim'e of Supply v. Morice, 
L.E. 6 App. 881. 

Settled Estates Act 

(ii.) Ch. Div. V. C. H.-i Petition to ennjirm Contract of Sale — ReAyivcsU 
ment — 40 ^ 41 Fict., r. 18, s. 36. — On a petition nmler Oio Settled 
Estates Act for confirmation of a contmet for sale, the Oonni directed 
the re.investmeut of the purchase-money in manner provided by sec. 
34, without any further application . — Re Haare'e Settled Estates. 30 
W.R. 177. 

Settlement 

(iii.) O. A. — Harried. Woman — Interent in Land — 3 A 4 Will. IF., c, 74, 
s, 77. — Personalty was settled on trnst for A. fur life with remainder 
to his two daughters who had attained twenty.one and married. 
The settlement contained no power to invest in real estate, but 
the tmstees bought a fV^ehold house with part of the fund. Aftor- 
wanls the trustees, the daughters, by deed duly acknowledged, and 
their hnsbands, conveyed the house to such uses as A. should by deed 
or will appoint. On con1.T|iot for sale by A. t Held that he could make 
a good title. — Re JJufrant and Stoner, L.B. 18 Ch. D. 106; 46 L.T. 363 ; 
30 W.R. 37. 

(iv.) Cb. Diy. P. J. — Revocahility — Volunleern . — A gift conclusively made 
to fr vulunteer by means of a completed declaration of trust in his 
favour, is incapable of revocation by the donor . — Panl v. Vanl, L.H. 19 
Ch. D. 47 i 61 L. J. Ch. 6 ; 46 L.T. 437. 

Ship 

(v.) C- A. — A bandonment — Caryo^Oirncr — Freight. — When a ship is abandoned 
as a derelict and brought by salvors to an intermediate port, the ship, 
owner has so far abutiduned his contract with tlie cargo-owner as to 
entitle the latter to treat tho contract os abandoned shonld ho elect to 
do so.— TAc Cito, 61 L.J. P.D. A. 1. 

(vi.) P, D. A. Eiv. — Bottomry Bond — Commnnicatifm ^with Oivners-^ 
Foreign Shtp. — Cumrannicivtion, when possible, with the owners of a ship 
and cargo is necessary to the validity of a bottomry bond in this country, 
though, by the law of the ship's fiagpoon-communication dties not invalidate 
the bond. — The Oaetano e Maria, L.li. 7 P.D. 1 ; 61 L.J. P.D.A. 7 ; 
45L.T. 610 ; 30 W.R. 108. 

(vii.) P. J}, A. Div«— Co/^iston — Whore the mechanical fog-horn 
of a sailing ship breaks down and a month .horn is made use of, the 
vessel is not to blame for the departure from Art. XII. of Eegnlations 
for Preventing Collisions at Sea. — The Chilian, 45 L.T. 628. 

D— 2 
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(K) P, D. A. Div.— CofliniVm — Inevitable Accident . — Aibip in a gale drove 
from her anchors, and her rodder was so damaged that she became on. 
manageable, an^ in this condition sbo came into collision after Bnn*8et 
with a brig at anchor. At the time she had only her anchor light 
exhibited : Held thfit the collision was oansed by inevitable accident, and 
that she was not in fault.— T/ie Jhickhurat, L.K. 6 P.D. 162 ; 80 W.R. 232. 

(ii.) C. A.— C'o/iwion — Limitatifpn of TAuhility — Charge for Raining SVfnken 
fihip — 40 At 41 Virt., *r. 18, /». 4. — Decision of P. D. A. Div. (see iv., 
p. 16) affirmed.— /VsAn v. Vail eg, 46 L.T. 399, 

(iii«) P. D. A. Div. — Collinim-- Limitation of Liahilify-^^Crew Hpnee^SO ^ 
31 Vict.fC. 124, M 9. — When, at the time of a collision, the deduction for 
crew space under 30 & 31 Yict., c. 124, s. 9, has not been made from the 
registered tonnage, the owners cannot afterwards claim the benedt of 
such diHluction in limiting thoir liability . — The John McIntyre^ L R. 6 
P.D. 200} The John Onn^ton, 60 L.J. P.D. A. 76. 

(iv.) C. A. — Implied Undertaking an to Rttnesn of Hhij) — Warranty . — PlaintilT 
coniractod with defondatits f(»r a lump sum to take a certain steam-tng 
of dcfcndaniH towing twol>argea from II. to II., plaintiff to pay the crew 
and provide provisions for s^votIty days. The engiiios of the tng wore 
damaged at the time of c^ontract, bnt neither ]>arty know this : Hdd 
reversing the decision of Coleridge, C.J. (45 L.T. 317) that there was 
no imptiod undertaking by defendants that the tng shonld bo reasonably 
efficient for tho inirposoa of the voyage.— v. Amasum Tvg Co., 
L.R. 7 Q.B.D. 598} 61 L.J. Q.H. 68. 

(v.) Q. B. Div. ^Insurance — Varratry — Warranty Agavint Capture and 
8sf sure.— When, in a marine insuraTico, the risks insured against include 
barratry of master or orow, and there is n warranty against capture and 
seizure ; and, owing to a barratrous act of the master, tho ship is seized 
by revenue officers, tho insurance moneys are not recoverable.— Cor i/ v. 
liuiT, 30 W.H. 179. 

(vi.) P. D. A. Div.— DcrriiVt — Ahmdfmmcnt hy Salvors. — The 
barque N, fell in with tho K., a derelict, in tho Atlantic, and put five hands 
on board of her, who navigated her three df^ys. Tho K. then fell in with 
the B., and tho hands on bfiard the K. were, at their own request, taken 
on boanl the B., and tho K. was nltimatoly brought into port by some 
of the crew of tho II. nssistotl by another vessel : Held that the master, 
owners and crew of the N. were not entitled to salvage.— T7ts Killeena, 
L.R. 6 P.D. 193 ; 45 L.T. 621. 

Solioitor:— 

(vii:) Q. B. Div.- Certijicate — (Uaiutry Sidicitor Attending in London— 
S3 ijf" 34 Viet., c. 97, s. 59.— A solicitor who has taken out a certificate 
not entitling him to practice within tho ton mile limit from the General 
Post Office, does not practice or carry on busiiiess within such limit 
by merely transacting an isolated piece of business there . — Re Horton, 
46 L.T. 641} so W.R 102. 

(riii.) Oh. Div. P. J.- Costs — Agreement in Writing — 33 ^34 Viet, c 28, 
s 4.— A document containing the terms of an agreement as to the 
amount of eosta payable by a client to his solioltor, signed only by the 
client, is not an agreement in writing within sec. 4 of Attorneys and 
Solicitors Act, 1870.-126 Raven, 30 W.R. 184. 

(ix.) Q. B. Div. — Costs- Non.Qmt\/ied Practitimer 9 ^ 10.. FtcL, c. 96i 
6. 91} 37 Jh 88 Viet,, e, 68, s. 12. — A person not qualified as a solicitor, 
who acts for parties in an action in the Connty Court, is not entitled to 
recover his expenses and fees from his client.— Ferfander v. EddolU, 
61 L.J. Q.B. 866 ; 46 L.T. 643 ; 80 W.R. 104. 



QUARTERLY DIGEST. 


4t 


(i.) C. A.— for CoHta — Proparty Racovored or Praserved — ^88 ^ 24 
Viet; e. 127, «. 88. — Held, reyeniing the deoieion of Fry, J. (see ii., 
p. 17), that the aolioitor was entitled to a ohavging order for his costs 
np to the time of the trnstee's intervention. — Emden y. Carta, 46 
L.T.a28j 80 W.R. 17. • 

(ii.) C. A. — honey Received hy Totvn Agent — Refusal to pay Client-^ 
Sv>mmary JurindicUon . — Decision of Q. B. Div. (see iii., p* 17), aArmed. 
— Ex parte Edwards^ 45 L.T. 678. 

(Hi.) Ch. Div. V. C. Sate under Order of Court — Receipt (f Deposit , — 
On a sale of real estate nnder an order of the Court, it is the duty of 
the solicitors of the party having the conduct of the sale to receive the 
deposit money from the auctioneer, and pay it into Court — Riygs v. Dree, 
46 L.T. 648 ; 30 W.R. Ll2. 

(iv.) C. A . — Solicitor and Client — Mortgage — Improper Snle^ Damagee — 
Coeie , — A solicitor took a raortgago fniin a oliont containing a power of 
bhIo without giving any nolioo, and afterwards sold under the power : 
}ft‘ld that tVio o/Mis lay upon him to show either that ho had properly 
explained the nature of the mortgage, or hml glvon tho usual notices 
and failing to prove this ho was liable for damages to tho extent of tho 
costs onused by the sale, the costs of procuring a now invdstmeni of a 
similar nature by the client, and tho iuoroasing value of the pro. 
perty.— Coc/c6wni V. L.U. 18, Ch. D. 449; 51 L.J. Ch, 46; 

45 L.T. 500. 

Trustee 

(v.) Ch. Div. F. J. — Investment^ Indian Railmtij S^)cA*.— Under a trust 
ouipoweriog investment in tho gurantecd stock of any railway company 
in India upon which a minimum rate of interest should be guaranteed 
by the Indian Government, the Court sanctioned investment in East 
India Railway Stock Annuity B., and in Scindo Piinjaub and Delhi five 
per cent, guaranteed stock. — Rhodes y, Jenkins, 30 W.R. 133. 

(vi.) C. A. — Lunatic Trustee — Vesting Order — 18 14 Viet., c. 60, s, 5 . — 

When one of several trustees of stock becomes a lunatic, the Court will 
make an order vesting the right to transfer in the co>trastces, without 
appuiiiiiiig a now trustee. It is unuccossary to oiititlo tho petition iii 
the Chancery Div. as well as well as in lunacy.— Jl’atson, 46 
L.T. 513. 

(vii.) Ch. Div. V. C. H. — Nete Trustee — Husband of CestuUquedrueL-^Vfiih 
the consent of a married woman interested under a will for her separate 
use, the Court appointed her husband one of two new trustees of the 
will, with a direction that if bo should become solo trustee a now 
trustee should be appointed. — Re Parrott , 30 W.R. 97. 

(vni.) H. D« — Right to Indemnity — Sm^erance of Funds.— Testatrix gave 
£2,000 to trustees on trust for A. for life, remainder to A.'s children, 
and a like sum on trust for B. for life, remainder to B's. children ; and 
the trustees were empowered to realise or continue to hold the stocks 
and shares belonging to her at her death, and to lend or invest on such 
real or personal' securities as they should consirler advantageous. She 
died possessed of stock in au unlimited bank, and the trustees, at A.’s 
request, aud without B.’s knowledge retained £200 of this stock as 
part of the fund appropriated to A. The bank became iusolveut: 
Held that the trustees had severed the legacies, and therefore had no 
right to claim indemnity from B. for calls made on the liank stock.— 
Fraeer v. Murdoch, L.B. 6. App. 866 ; Robinson v. Murdoch, 4A L.T. 417; 
80 W.B. 162. 



4 * 


QUARTERLY DIGEST, 


Vendor and Vuroheser*;— 

(i.) H. Xi« — CondiUoTM of Sale — LeaeeMde- -Continuing Breach of Covenant. 
— Coaditions o£ iule of leaseholds provided that the prodaotion of the 
last receipt of rent should be oonolnsive evidence of the perfomnaDce 
of the covenants in fhe lease or waiver of any breaches. The lease 
contained a covenant not to carry on any trade on the premises with- 
ont the licence of the lessors. Part of the property had been under* 
let to persons carrying on trade there, and the lessors with knowledge 
of this had continued to* receive the rent : Held that the purchaser was 
bound to accept the title.— Lau^ris v. Lees, 30 W.B. 185. 

(ii.) Ch. Div. K. J. — Conditions of Sale — Time for Requisitions — No Title. 
— Oonditions of sale provided that all requisitions and objections should 
be made within a ooHain time, time to bo of the essence of the contract. 
After the expiration of* the time the purchasers were allowed to insist 
on an objection that the vendors, who purported to sell under a power 
of sale, had no power to sell. — Re Tanqucray-Willaume and Landau, 
46 L.T. 281. 

(iii.) Ch. Div. K. J. — Covenant to Re-.cqfnveg — Purchase from Railway 
Company, — The deed conveying land purchased by P. from a railway 
company contained a covenant by P. to ro-oonvey to the company when- 
ever the land should be required for their works : Held that the 
covenant was binding on a purchaser from P. with notice.— London and 
South-Western Rail, Co. v. Uomm, 45 L.T. 505. 

(iv.) Oh. Div. P. J. — tease — Covmants^Kvidence of Performance, — A land- 
lord refused to rooeive rent and brought an action for ejectment for 
breach of covenant to repair, but the action was stayed on default of 
delivery of particulars of breaches: Held that, as between the lessee 
and a purchaser from him, an affidavit by the lessee that to the best of 
his knowledge and belief the covenants had been performed, was primd 
facie evidence of such porfurmaiioe. — Rinyer to Thompson, 61 L.J. 
Ch. 42 s 45 L.T. 680. 

(V.) O.J. B.-/ ^ayment of Purchasc^Muney hy Cheque — Bank~ 

rupicy of Vendor — Notice. — Purchasers paid part of the pnrchase-nioney 
by a post-dated cheque, lioforo the date of payment of the cheque they 
had notice that vendor was adjudicated bankrupt, bat they did not stop 
payment of the cheque : Hold that they must pay the money over again 
to the trustee. — f.'.r parte Armstead, jfte Palmer, L.T. 557; 30 W.B. 
124. 

W 0. A.- Rescission — Misrepresentation. — Fraud , — In order to sot aside 
a contract for false roproseutation, it is not necessary to prove that 
the party who made the representation knew at the time that it 
was false, or that he made it recklessly. It is no defence to an action 
for rescission oii the ground of fraud that plaintiff inquired to a certain 
extent whether the representation was trne, but did it so inefficiently as 
not to discover the fraud. — Redgrave v. Hurd, 45 L.T. 485. ' 

(vli.) O. A.,^Specific Performance— Doubtful Title — Liquidating Debtor — 
Assignment of Chose in Action — Notice, — A liquidating debtor, entitled 
to a reversionary interest in a legacy which had been paid into Court in 
an administration suit, assigned bis interest to J. who obtained a stop, 
order, and afterwards be assigned his interest to E. who had no notice of 
the liquidaticmf and who obtained a stop-order. After this the trustee 
in liipiidatton obtained a stop-order. Plaintiffs purofiased the interests 
of, the trustee and J. and contracted to sell the legacy to defendant : Held 
that the question of priority of £.*8 incumbrance was too doubtful to 
justify the vendor in omitting it from the abstract. — Palmer v. Lode, 
LE. 18 Ch. D. 881 ; 46 L.T. 229. 



QUARTERLY DIGEST. 


43 


(i>) C. A.^Statuis of FraudA^D$itcription ofProperiy^Auction* — At a sale 
by auction a memorandum waa added to the oonditioiis of «do and 
signed by auctioneer that the property, of which no description was 
given, was duly sold to plaintiff, and a reodipt for deposit money, 
mentioning^ the amount of the pnrchase-mo^ey, was also then signed and 
given him.' Posters describing the property had been published, but 
^ there were none in the room at the sale : Held a sufficient description 
of the the thing sold to satisfy Statute of Frauds. — Shardl ow v. CotteHU, 
46L.T.672 ; 30 W.R. 143. 

Voluntary Gilt:— 

(ii*) C. A. — Satiijaeiion — Doutle Portion.— A father bound himsolf to pay 
his illegitimate son £10,000 on a certain day. A few weeks 
before that day he took his son into partnership, under articles providing 
that the capital should consist of £37,600, of which £19,000 should be 
considered as his son*8 : Held, affirming Fry, J. (46 L.T. 273), that the 
gift under the articles was a satisfaction of the gift under tlie bond. — 
Lmees v. Laivest 46 L.T. 453 ; 30 W.B. 33. 

Water:— 

(iii.) H.'L . — Lee Navigation-— Toning. Path - OirnerAhtp.— Conservators of a 
river navigation appointed under Acts of Parliament had ful^nower to do 
what was necessary for oariying out the Acts, including powers to 
purchase land. They executed the powers of the Acts so far as related 
to the improvement of the navigation and the making nf towing-paths : 
Held that, as there was no necessity to pnrohase the land forming the 
towing-paths in order to carry out the Acts, the burden of proof of such 
purchase lay on the conservators. — Lee ConHm’vancy hoard v. Hutton t 
L.R. 6 App. 686 ; 61 L.J. Oh. 17; 45 L.T. 885 ; 30 W.R. 233. 

(iv.) Q. B. Div,~ Waterworks Company — huppf g for Public PurpoHes— 
Workhouse — 10 S'' 11 Viet, e, 17, sh. 37-43.— By its special Act, which in. 
coporated the Waterworks Clauses Act, 1847, a waterworks company 
was bound at the request of the owner of any house to supply water for 
durnestio purposes at a minimum rate, to bo increased if the house wore 
occupied by more than one family, and it was provided that a supply 
for such purposes should not include a supply for baths, wash-houses, 
or public purposes : Held that a workhouse was a house of which the 
guardians were owners within the Act, that the company was bound to 
supply them with water for domestic purposes, and that the inmates of 
the workhouse constituted one family within the meaning of the Act.— 
Liskeard Union v. Linkeard Waterworks Co., L.R. 7 Q.B.D. 605. 

(v.) Q. B. Biv. — Waterworks Company — 10 ^ 11 Viet, c. 17, e. 50.— 
Section 69 of Waterworks Glauses Act, 1847, does not include the 
case of a person improperly taking water from a tap in an nnoocopiod 
house. — Piercy v. Pope, 45 L.T. 477; 80 W.R. 60. 

WiU:- 

(vi.) 0. A. — Charity— Mortmain. — By deed, A. covenanted with B. and 0. to 
pay them within twelve months £20,000 to be held on trust to pay the 
income to W., wife of A., for life, then to A. for life and then upon 
such trusts as W. should by will appoint. By will of tame date W« 
appointed the £20,000 to B. and C., her executors, on trust to pay 
certain legacies, and to pay the residne to such persons as W. should by 
deed-poll direct. By deed-poll of same date W. directed the trustees to 
pay the residue to certain persons to be elected as trustees for ever for 
certain charitable purposes : Held that the £20,000 was a debt due from 
A.*8 estate and payable ont of his general assets, and that the disposi- 
tion by W. was not void. A gift of personalty to be employed tern. 
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potarily in birinfr roolmi for tho reception of ^or persons is not 
contrary to the policy of the Mortmain Act. — Emly v, Davidson, 45 
L.T. 418. 

(i.) Ch. Div. K. J. — ConHtrtteiift'itr — lienejit and Advuneeimnt in the 
World. — A trustoe power to advance the capital of a fund *'for 

the benefit and advaucemeut in the world” of tlie life tenant: Held 
that the trnatee conld advance for such wide pnrposea aa would come 
within tho meaning of .benefit. — Coatea v. ISrittlebnnk, 30 W.B. 99. 

(ii.) Ch. Div. F. J. — Construrdion — Annuity — Power of Appointment — 
Perpetuity^lleHiduafy Gift of Pereonalty—ljapned Realty. — A gift of an 
annuity to A. for life and then to fi., gives B. only an annuity for life. 
A power of appointment is void when it is possible that &e exact 
composition of the class among whom the appointment is to be made, 
may not bo ascertained till after the period limited by the rule against 
perpetuities, though the extreme limit must bo ascertained within the 
periofl. K. bequeathed to C. all her personal property except her 
wharf. By a subsequent part of the will she directed the wharf to bo 
sold and made a specific dispomtion of the proceeds, which failed. The 
wharf was held by her in fee simple : Held that it passed under the 
residuary gift. — lllight v. Hartnoll, 45 L.T. 624. 

(iii.) Ch. Div. K. J. — Construction — Charge of Debts — Devise to Executors, 
— A direction by testator to his executors to pay his debts, and a devise 
to them of his real estate on trusts giving them unequal beneficial 
interests, does not amount to a charge of debts on the real estato.^- 
lie TanqwraynWillaume and Landau, 45 L.T. 281. 

(iy.) Ch. DiT. M. E.- c. mstruetion—Oift to Children at Twenty. one — 
Eiveeutnry IMvise, — Dovise of freeholds to B. for life and after her death 
to such of her children living at her death as either before or after her 
death should attain twenty -one, and if no such children, then over : Held 
that such of E.’s children os had attained twenty -one at her death and 
survived her took vested interests, liable to open and let in such other 
childnm as were thoninfiints on their attaining twenty .ono. — lie Lechmere 
and Lloyd, L.tt. 18 Ch. D. 62t; 45 L.T. 651. 

(V.) Ch.Div.V.C.H.~( hmstrurtinn — (Jifl to Class — i^urvivor. — Testator 
gave property upon trust for his four ohildron equally during their lives 
with remainder to their respective children at twenty-one, and directed 
that in the event of any of his children dying without having issue who 
should attain twenty-one, tho share of the child so dying should go to 
the survivor or survivors of his children for their lives with remainder to 
their respective children. Tliei'o was no gift over on death and failure of 
issue of all the children : Held that survivor or survivors conld not bo 
read other or others.— v. Graham, 61 L.J. Ch. 43. 

(vi.) C. A. — Comtiuction — Gift to Class — Substitution — Remoteness — Tes" 
tutor directed bis trustees after the death of the longest liver, of W. and M* 
and any widow whom W. might leave, to sell his real estate and hold tha 
proceeds and the interim rents and profits upon trust to pay equally to 
all the ohildron of W. and M. and the lawful issue of suoh of them as 
should be then dead having lawful issue, such issue to be entitled 
per stirpes : Meld that this was a gift to all the children of W. and M. 
with a substitutional gift over on death leaving children before distribu- 
tion, and that where such substitutional gilt was void fur remoteness the 
original gift remaiued unaffected. — GianUer r. Johnson, L.B. 18 Ch. 
D.441j 46L.T. 516. 

(vii.) C. A. — C<msiructinn-^Qift to DescendanU who shall Bear Surname — 
Remoteness. — ^Bequest to trustees iu trust for testatrix's brother B. fur 
life, and after his death, for his son J. for life, and after death of B. 
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and J. upon irust for any immediate oi^ direct descendants of R. or J. 
who should bear the name of B. for life ; and from and after his or her 
decease in case of failure of any such ioynediate or direct dosoeudauts 
upon trust for certain charities^ with a condition of forfeiture on 
abandoning the name of R/: Held that the gift to descendants iiiolnded 
descendants who assumed the name of R.> auci was a gift to them as a 
class for life, and that the gift orer to charities was not void for remote* 
ness. — Repington v. RohertSf 45. L.T. 450. * 

(i.) C. A. — Construction — Inconsistency. — Testator bequeathed to his 
second wife an annuity of £150 in reapeot of eaoh of her children for 
the time being under twenty*one, to comtnonco after all four children 
by a former marriage should have attained twenty-one or died, to bo 
paid half-yearly, the first payments to be made six nvontlis after testator's 
death : Held that the annuities did not begin till the four children had 
died or attained twenty -one. — liywater v. OlarkCf L.R. 18 Ch. D. 17; 
80. W.R. 94. 

(ii.) C. A. — Construction — Remoteness — Mistake — Annuity — Charge on 
Realty — Testamentary E.rpenses. — It is a settled rule that, where the 
age is part of the description of the devisee, if the gift is to tho devisee 
who shall attain that ago, and the period of vesting is beyond tho legal 
limit, the gift is 'void fur remoteness. Testator bequeathed a bust 
upon A's. death to J. Duke of B., on certain conditions as to his retaining 
it. At the time of the will and of testator's Deutli F. was diiko of B., 
and he died in the life-time of A : Held that tho bequest failed. Test- 
ator gave and bequeathed an annuity to E. for life, and charged it on 
certain farms, criving a power of distress and entry to the annuitant: 
Held that this was a devise of rent charge. A direction to executors to 
pay testamentary expenses iuolndcs the costs of an fiction to administer 
personality, but not those for administering real estate, which must 
bo borne by the real estate. — Patching v. liaymett, 45 L.T, 292. 

(iii.) Ch. DiV. C. J* — ConsUmciion — Second Cousins. — Testator gave pro- 
perty in trust to sell and divide equally amongst his second cousins. 
Testator never had any second cousins : Held that first cousins once 
removed took under the gift, — Tucker v. Uood, 45 L.T, 470 ; 30 W.R. 68. 

(iv.) Ch. Div. P. J. — Con8tructi(tn—Tru.st8 Declared hy Inference. — Testa- 
tor directed his trustees to hold £2,000 in trust for E. for life and 
after her death for her children, and also to bold £2,000 in trust for 
0. for life and after her death upon sneh and tho like trusts as were 
declared of tho £2,000 secured for benefit of E. : Held that on O.’s death 
her £2,000 went to her children.— v. Chaplinf 45 L.T. 246. 
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Administration 

(i.) C. A. — Coat of Suit — Intestacy as to Realty. — Coits of admini8tt*ationi 
80 far aa they have beeif increased by the administration of real e8tato» 
are to bo borne by the real estate. — Thompson v. Harris^ 51 L.J, Oh, 
273 i 30 \y.K. 293. 

(li.) Ch.Div.V.O.H . — Creditor's Action --Form of Judgment — Judicature 
Acty 1875, s. lU.*~lna orodiiur'a administration action it is nnuecoBsary 
to insert in the Jodgiiicnt a direction tliat if the estate shall prove 
insolvent the roles of bankruptcy are to apply. — Hoods v. GFresnnrti/, 
45 L.T. 707 ; 30 W.ii. 283. 

(iii.) P. D. A. DiV. — Insolvent Estate — Grant to Creditor — 20 ^21 Yict., 
e. 77, s. 73. — An executor at the time of his death was indebted to his 
testator's estate, and was also entitled, in right of his wife, to an equal 
amount from the estate. Uis executrix refused to take out adminis- 
tration to the wife's estate. A grant of adniinistratioii to the wife's 
estate was made to a legatee of the testator. — In the goods of Wensley, 
L.S. 7 F.D.A. 13 i 61 L.J. P.D.A. 21; 80 IV.R. 481. 

Agreements and Contracts 

(iv.) Q. B. J)iY»--Breach of Contract-^Heasure rj jOanuij/ss.-->Orant6es of 
lands, who had oovenanted to eroot a boundary wall between the land 
granted and other land of the grantors, failed to execute the covenant. 
In an action for damages for breach of covenant, it appeared that the 
injnty to the value of the gnotors’ land was mnoh less in amount tbim 
the cost of erecting the wall would have been : Held that the tme 
measure of damages was the pecuniary loss to the grantors, and not the 
cost of erecting the wall.— v. School for Indigent UHnd, L.B. 8 
Q.B.P.3e^; 30W.B.474. 

(v.) C. A.*— Covenant not Running with Land — Aeet^nmenf.— Where land has 
been granted in fee in oonaideration of a rent charge and a covenant to 
build and repair buildings, the assignee of the grantee of the land is not 

^ Oasee reported only in the Law Times Reports and Weekly Reporter for 
April seth, are postponed till the August Digest* 
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liable to the assignee of the grantee of the rent charge, on the covenant 
to repair.-^Hoi/ssood v. Brmtwiek Permanent Building Society, L.B. 8 
Q.B.D. 403 ; 51 L.J. Q.B. 78 ; 45 L.T. 699 ; 80 W.B. 296. 

(i.) O. A.*— PWvity of Contract^Aeeigwmmt of Patent — Covenant, — A 
patentee assign^ letters patent to A. and B., who covenanted with him 
that they and their assigns wonld pay him oertfiin royalties on all profits, 
and would render a pearly account of profits, with a proviso that after a 
sale of the patent had been made the patentee's interest should cease. The 
assignment was made to A. and B. with a view to form a company, and 
the company was afterwards formed and the patent made over to it : 
Held that the company was bound by the covenants in the assig^nment 
to A. and B. — Werdermun v« SoeiHe Qinirale d*Electricite, L.B. 19 Ch. D. 
246. 

Arbitration 

(ii.) Q. B. Div. — Award — Setting Aeide^Umpire not DiHntereeted, — B. the 
arbitrator appointed by respondents in an arbitration under the Lands 
Clauses Act, submitted three names to Y., claimant's arbitrator, to choose 
an umpire from, and Y. selected W. He discovered afterwards, but 
before going before the umpire, that W. was engaged in giving evidence 
on behalf of respondents about other property. After W. had made his 
award the claimant moved to set it aside on the ground that W. was 
not a disinterested party t Held that the objection was taken too late.— • 
Re Clout ^ MetropoUtan Rail, Co,, 46 L.T. 141. 

Bankruptcy 

(iii.) 0, JT B.—Act of /ianfcruptcy— Fraud.— The court of bankruptcy will 
not infer fraud from the mere suspicion that it may exist.— Air parte 
Jay, Re Morrie, 45 L.T. 797. 

(iv.) Q, B. Div#— Action /or Debt — Praud-'^Deelaration against Trustee in 
Bankruptcy, — In an action against Kquidating debtors and their trustee 
in liquidation for advances obtained by fraud, a declaration may be 
claimed against the trustee that plaintiff is entitled to prove for the 
amount of such advances, either against tha debtors' joint or separate 
estates, as he may elect. — Hale v. Boustead, 51 L.J. Q.B. 255. 

(v.) O. A. — Appeal from County Court^Time — Bankruptcy Rules, 1870, 
r. 144. — An appeal from an order of a County Court was duly entered 
with the registrar of appeals, but a copy of the notice was not sent to 
the registrar of the Court appealed from till six days afterwards, during 
which interval the County Court was closed : Held reversing the decision 
of 0. J. B. (46 L.T. 287 ; 80 W.B. 416) that the appeal was not out of 
time.— A'ejmrfs IVilliaius, Re Jones, 46 L.T. 242. 

(vi.) O# J. B. — Appeal from County Court— rims,— The registrar of a 
County Court did not receive notioe of an appeal until thrae days after 
the time for appealing had elapsed : Held that the appeal was out of 
time.— parts Lyon, Rs Lyon, 45 L.T. 768# 

(vii.) C. J. B. — Appeal’^Deposit’^Banhruptey RuUSfWJO, r, 145; 1878, r. 2. 
—The time when the deposit on an appeal must be paid under rule 
145, is not altered by rule 2 of Bankruptcy Buies, 1878.— Fa parte 
Rosenthal, Re Dickinson, 46 L.T. 320 ; 30 W.B. 492. 

(viii.) 0# A# — .4uettonssr in Possession for Creditor — Sale after notice ef Adverse 
Claim — Bankruptcy Act, 1869, s. 72. — An auctioneer having gone into 
possession of goods of a liquidating debtor on behalf of the holder 
of a registered bill of sale was restrained by injunction from a^lng, 
and afterwards sold by direction of the trustee in liquidation : Bsldthat 
the auctioneer had elected to eell the goods for the trustee, and ther^bes 
he must pay the money to the trustee.— As parts DavieetBeMkr^ LJB# 
19 Oh. D#^l 45 L.T. 682 ; 80 W.B# 287# 
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(i-) C* J« lB»’^Compo9%tiot^Paymmt hy Cheqtffi, — A debtor’s orsditom 
|>M86d resolationa for a composition payable by instalments at different 
times, and appointed a trustee. When the first instalment beoame dusi 
the debtor had placed a sufficient sum in the trustee’s hands to meet it» 
and had sent cheques to the creditors for the amounts due to them : 
HM that a creditor who had not presented his cheque was not entitled 
to institute proceedings in bankruptcy against the debtor on the ground 
of the non-payment at his instalment .— £0 parU OrUili, Re Sfierratt, 
46 L.T. 799. 

(ii-) O. A. — Evidence — RefnedI to read A affidavit — Biffht to Cross- 
esamiits.— In bankruptcy a party on whose behalf an affidavit has been 
filed cannot be compelled to read it; and unless he reads it, the opposite 
party has no right to cross-examine the deponent. — jports C/wid, Re 
Oitaway, 46 L.T. 118; 30 W.B. 282. 

(iii.) C. J. B. — Evidence — Witness — Refusal to Answer — Tending to 

Criminate. — witness who is being examined under sec. 97 of .Bank, 
mptoy Act, 1869, is bound to answer any questions which in the bpinion 
of the Court are legal and proper, and cannot have the effect of tending 
to criminate. — Re Reynolds, 46 L.T. 143. 

(iv.) Q. B. Dlv. — Liquidation — Actionhy Trustee — Fraud — Set-off^Mutual 
Dealings. — In an action by a trustee in liquidation for the price of shares 
sold by the debtor, defendant alleged that the sale was induced by 
fradnlent misrepresentation, and claimed damages for the fraud by way 
of counterclaim and set-off- Held that this claim was in respect of a 
mutual dealing within sec. 89 of Bankruptcy Act, 1869. — Jaeky. Kepping, 
46 L.T. 169; 80 W.B. 441. 

(v.) Q. B# Biv. — Liquidation — Execution for sum over £50— Ahamionmsnt 
of Part of Deht—>Bankruptcy Act, s. 87. — Where a creditor hoe obtained 
judgment for a sum exceeding £50, and issues execution, and subse- 
quently receives notice of the prosen tation of a liquidation petition, he 
mav, by abandoning part of bis claim, and levying for less than £50, 
avoid the operation of sec. 87 of Bankruptcy Act, 1869.— 2H»msr v. 
Bridgett, L.B. 8 Q.B.D. 892. 

(ri.) O. A. — Liquidation^ Joint and Separate Creditore-^Transfer of Pro* 
codings — Bankruptcy Act, 1869, s. SO. — Decision of 0. J. B. (sec. v., 
p. 23) affirmed. — Ex parte Horrocka, Re Wood, L.B. 19 Oh. D. 867 ; 51 L.J. 
Ch. 261 2 45 L.T. 692 ; 80 W Jt. 298. 

(vii.) C. J*. B- — Liquidation— Payment of Debt after Petition^Bankrupicy 
Act, s. 94 (3). — ^Three days after filing a liquidation petition, a debtor 
paid into a bank to the o^it of the treasnrer of a Board of Guardians 
£55, which be owed in respect of a cal) made on him as overseer for a 
contribution from the poor rates $ Held that the payment into the bank 
was a desling with the debtor within sec. 94, sub-sec* 8 of Bankmptoy 
Act, sad was therefore protected. — B» parte Atcham Quardiane, Re 
Dickin, 46 L.T. 288. 

(viii.) C» J* B- — Liquidation^BegistraUen of Resolutvonr^-^Cownty Court 
Registrar, — The registrar of a County Court to whom liquidation roso- 
Intions are pr es en ts for registration, mnst deal with an opposed proof 
• himself, and oaiinot direct an issue to be tried before the judge sad a 
Joij .— £0 parte WUUame, Re Beetenson, 46 L.T. 241 ; 80 W.B. 491. 

(ix.) O. J*. JB**^Liquidation^Resolutions*^Power to strike Ont.— Where rsso. 
latieiis for liqnidatioii by arrangement have been duly passed, the 
rsgUrikmr hih power to strike out any resolution which is ultra vires, 
■ad to register the others.— Es parte Frampton, Be WaikinSf 45 L.T* 
720. 



50 


QUARTERLY DIGEST. 


(i.) 0. J. B. — Liq\^idation PeUtion — Misdescription — Mala Ftiw— The 
debtor presented a liquidation petition wherein he deeeribed hiihself ae 
an engineer, and gave hie priv^ addreea. Down to a short time before 
presentation of the petition he bad carried on business as an ironfonnder 
at another address. There were no assets and resolutions for an 
immediate discharge were passed : Held that the resolutions ought not 
to be registered, as the description of the debtor was misleading, and 
the resolntions were not bond Ms.^Sa parts Kershaw, Be Woodhouse, 
46 L.T. 687. 

(ii.) P, O. — Mutual Credits — Notice of act of Bankruptcy — Bankruptcy Act, 
s, 89. — Where muinal credits are claimed under sec. 39 of Bankrapty 
Act, 1869, the mntnal account ought to be taken up to the time when the 
person claiming the benefit of the section has notice of an act of bank, 
mptcy. — Wiott V. Turquand, L.B. 7 App. 79 ; 51 L,J. P.C. 1{ 45 L.T. 
771 ; 30 W.R. 477. 

(iii.) 0. roof ^Deht founded on Felony* — A bank allowed 0. to overdraw 

upon his depositing certain bills as securities. It was afterwards dis- 
covered that the bills were forgeries ; and at the request of G. and his 
family, the bank g&vo up the bills in exchange for promissory notes by 
G. and his relatives. G. became bankrupt : Held that the bank could 
prove for the amount of Q.*s over-draft and interest. — Es parte Leslie, Re 
Querrier, 30 W.R. 844. 

(ir.) O.A. — SeUoff-^Unliquidated Damages — Action by Trustee^Bankruptcy 
Act, s. 39. — In an action by a trustee in bankruptcy for a debt due 
under a contract made by defendant with the bankrupt, defendant can 
sot off a claim for unliquidated damages arising out of a breach by the 
bankrupt of the same contract. — Peat v. Jones, L.B. 8 Q.B.D. 147 ; 51 
L.J. Q.B. 128 : 80 W.R. 438. 

(▼.) C* A« — Voluntary filettletnent^Trader — Bankruptcy Act, 1869, s, 9. — 
When a trader becomes bankrupt more than two, but within ten years 
after the execution of a voluntary sotilement, which is impeached by 
the trustee in bankruptcy iu order to establish its validity, it is necessary 
to prove that the debtor was, at the date of the settlement, able to pay 
his debts by moans of assets readily available without the aid of the 
settled property. — E.c parte Russell, Re Butterworth, 46 L.T. 113. 

Bill of Exohange 

(vi.) Ch, Div. K. Acceptance m Blank’^Death of Acceptor. 

drawer's name may be inserted in an acceptance in blank in a bill of 
exchange after the death of acceptor,— Carter v. White, 46 L.T. 236; 
80 W.B. 466. 

(vii.) Q. B. Biv.'— Cheque — Presentment. — The rule of law as to bills of 
exchange and promissory notes, that an indorsee taking them after 
matniity takes them upon the credit of, and can stand in no better 
position than his endorser, does not apply to cheques.— London ^ County 
Banking Co. v. Oroome, L.B. 8 Q.B.D. 288 ; 51 L.J. Q.B. 224 ; 46 L.T, 
60; aOW.B. 882. 

(viii.) O, A, — Promissory Note — Amhifynone instrument — fftamp.— Where the 
words in the body of a promissory note are ambiguons, the fignres at 
the bottom of the note and the stamp may be looked at in ocostruing 
r, Uanhall, 46 L.T. 186. 

|MH Of Sale:— 

(is*) Q. B. Diy.— AttMiatibn by Orantss's Bolieftor— 41 ^ 42 Viet, c. 81, 
#. 10 (1.)— The exeention of a bill of sale may be attested ^ the 
folioitor to the grantee,— Ponioordon r, Roberts, 46 L^T, 161; 80 
W.B, 427. 
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(i.) C. A.-*Conai*(Z«rati4>ii~41 fr 42 Viet, e. 81, «• the amomt of the 
expellees inoident to the' preparation of a bill of aide is dedaoted fkom 
the sum stated in it as the consideration, and the balance only actually 
paid by the lender to borrower, the consideration is not truly stated so 
as to satisfy sec. 8 of Bills of Sale Act, 1878. — Ex parte Firth, Re 
Coiobum, L.B. 19 Ch. D. 419; 46 L.T. 120. 

(ii.) Oh, DiY. P. J,— Unregistered Bill — Death of Qrantor Insolvent'^ 
Judicature^ Act, 1875, s. 10. — Section 10 of Judicature Act, 1875, does 
not effect the rights of a grantee of an unregistered bill of sale given by 
an insolvent deceased over the goods comprised in the bill of sale.-^ 
Tadman v. D’Epincuil, 30 W.B. 423. 

Charity 

(ill.) P. ’—Scheme— Endowed School— 22 ^ 88 Fief., e. 56; 86 ^87 Viet, 
c, 87.— It is no objection to a scheme of the Charity Commissioners 
under the Endowed Sohools Acts, 1869, 1878, that the making of future 
schemes is contemplated therein. Vested legal rights only are protected 
by sec. 11 of Endowed Schools Act, 1869.— ife Sutton Coldfield Qrammar 
School, L.R. 7 App. 91; 61 L.J. P.C. 8; 45 L.T. 631 ; 80 W.K. 841. 

Olub:- 

(iv.) Ch. Div. E. J.— Expulsion of Member, — ^The rnlos of a c^ub em. 
powered a majority of two-thirds of the Committee to expel any 
member whoso conduct they deemed injurious to the ohamoter and 
interests of the club: Held on the facts of the case, that the Com. 
mittee were justiBed in expelling plaintiff, and that the fact that one of 
the members who had voted for his expulsion was a person whom he had 
tried to excinde from the club, was no evidence that the Committee had 
acted maliciously.— Lambert v. Addison, 46 L.T. 20. 

(V.) Q. B, Div. — Sale of Intoxicating Liquors— 2b ^ 36 Fict., c. 94, «. 3. — 
A club does not require to be licensed under the Licensing Act, 1872, to 
enable it to sell by retail intoxicating liquors to its membors, whether to 
be consumed on or off the premises . — Qraif v. Ewins, L.B. 8 Q.B.D. 873 ; 
51 L. J. M.C. 25 ; 80 W.B. 380. 

Colonial Law 

(vi.) P. C.— Low of Canada — Legislative Powers — 80 Fief., c. 2’^Canada 
Act, 22 Viet, c. 66 — Quebec Act, 38 Viet, e. 64. — Held that the Quebec 
Act, 38 Viet., c. 64, which assumed to repeal and amend the Canadian Act, 
22 Viet., c. W, was invalid ; as the latter Act could only be repealed or 
modified by the Dominiop Parliament. — Dohie v. The Tomporalitiee 
Board, L.B. 7 App. 136; 46 L.T. 1. 

(vii.) P. 0*—Law of Canada — 80 Fief., e. 8, ss. 91, 22— Dominium Act, 
38 Fief.*, c. 20 — Ontario Act, 39 Fief., c. 24. — Held that the Outario Act, 
89 Viet., o. 24, is a valid Act and not inconsistent with secs, 91, 92 of 
British North America Act, 1867, or with Dominion Act, 88 Viot., c. 20. 
Effect of Ontario Act considered.— Ciftsens Insurance Co, v. Parsons, 
L.B. 7 App. 96; 51 LJ. P.C. 11; 45 L.T. 721. 

(viii.) P. C. — Law of Malta — Construction of Deed, — Held, on the construotiou 
of a deed creating a special primogenitura, that a deviation from the 
ordinary mode in which a primogenituru descends it not to be construed 
as interfering with that m^e of descent more than is necessary to give 
effect to such deviation.— Apap v. Strickland, L.B. 7 App. 156. 

(lx.) P. C.— Low of MauHtiue—Sale of Ship by Liciiaium — Transfet— 
17 Jr 18 Fi«f., e. 104, ss, 65, 66.— A sale by lieitation in the Kauritioeof 
a British ship, without a conveyance by bill of sale, does not create 
each an iatereet in the purchaser as to render it oompulsoKy on the 
ngisteer under the Merohent Shipping Act, 1854, to register him se 
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owDer, and ili« Kgittrar m»,y refnw to do w. A porobMer widor » 
Jodioial tale of a beneficial interest in a British ship is not entitled to be 
registered as owncK. There is no prorision in the Merchant Shipping 
Acts anthorising the registrar to erase entries of mortga^. — 
Chaitrauneaf y, Capeyrcn, L.R. 7 App. 127 ; 46 L.T. 66. 

(i.) P. C, — Lawo/Nev* Zealand — Will — Conetruetior^VeHing , — ^A testator, 
harinir made provision for his widow during her life or till manage, directed 
' that his trnstees shoafd from and after her death stand possess^ of the 
residne of his property, in tmst for his natural daughter for life, with 
remainders over : Held on the general effect of the will, that the natural 
daughter took a vested interest in all property not left to the widow 
immediately on testator’s death . — Bhodee v. Rhodes^ L.B. 7 App. 192. 

(li.) P. 0.~-X»atw of Nova Scotia— Transfer of Railways — Dominion Act, 
87 Viet., e. 16. — The Dominion Act, 87 Viot., o. 16, transferring the 
Windsor Branch of the Nova Scotia Railway to the appellant company, 
made such transfer subject to the rights of the respondent company in 
the branch, acquired under a previons agreement with the Dominion 
Government. — fVestem Counties* Bail. Co, v. TTtndsor, ^e.. Rail Co,, 
L.R. 7 App. 178. 

(iii.) P. O. — Daw of Straits Settlements — Rvidenee^Admiasihility of Document 
—‘Stamp.— ‘Beoiion 26 of Ordinance 8 of 1878, applies to all cases where a 
document has not been duly stamped, and for which a special provision 
in the ordinance has not been previously made, whether the defect 
arise from the insufllcienoy of the stamp or the want of proper canoella. 
tion.— Fsrnoti Allen v. Meera Pullay, L.R. 7 App. 172. 

Ooima]^ !— 

(iv.) Oh. Div. V. 0. B . — Articles of Association — Lien on Shares — Debt 
of Joint Holder,— B. and M. held shares jointly in plaintiff company. The 
articles of .association provided that the company should have a 
paramount line on the shares of a shareholder, whether held jointly or 
separately. M. and his partner S. went into liquidation, being indebted 
to plaintiffs: Held that plaintiffs were entitled to enforce their lien 
against the shares held by B. and M. in respect of the debt of M. and S. 
’—New London and Braziliaii Bank v. Brorklebank, 80 W.R. 422. 

(v.) Oh. Div. O. J. — Foreign Life Assurance Company — Return of 
Depostt— 88 ^ 84 Viet., c, 61, s, 8,— On a petition under the Life 
Assurance Companies Acts, 1870*72, for payment ont of the £20,000 
required to be deposited io Court by a foreign life assnranoe company 
before oommenoiog business in the United Kingdom, the Oonrt may 
order the money to be paid to the depositors. The fund of £40,000 
required to have been accumulated before the return of thf deposit may 
oonsist.of acenmnlations, already existing abroad, and arising from the 
foreign bnsiness of the oompany.— Re Colonial Mutual Life Assurance 
Society, 80 W.R. 468. 

(vi.) C. A.--*irindtn$r-up — Appointment of Liquidator— Second Petition,— Au 
oflSoial liquidator ought not to be appointed at the hearing of a winding- 
np petition, but subsequently on referenoe to chambers. A creditor who 
presents a petition in ignoranoe of a prior petition is entitled to his 
oosts up to the time when he has notice of the prior petition, and if he 
hM go^ reason to oni^Bose that the other petition is not a bond fide one, 
he is justified in pvooe^ng with his own. — Re Qeneral Financial Bank, 
46L.T.282; 80 W.B. 417. 

(vii.) Q. B. Div* — Winding-up— Claim by Company for Qoode SM—Oontfaei 
before Winding-up^8eUof,—hk an action by a limited ompeay in the 
oonrae of oompolBory winding-np for the price of goods supplied to 
defhiidant bj toe company after, bat in parsaanoe of aoootnot ouide 
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befon ih« oommanoement of iba windii^-np, aiid not being a oontraot 
for iba Mle of apaoifto goods, defendant cannot aat-off a debt dna from 
the company, inoorred before the windinsr-up* began.— Jnoe HaU IMling 
Mills Co. Y. Douglas Forgs Co,, L.B. 8 Q.B.D. 179 i 61 L.J. Q.B. 838 1 80 
W.E. 448. 

(i.) Oh. DiV. E* J. — WindingJup-~-Director — Mi^sasance^Fraudulsnt 
Pr^fw.snes^Companis8 Act, 1868, ss, 164, 165. —Three directors of a 
company borrowed money on behalf of the company, as they had power 
to do, and thereout repaid themselYea adYanoes made to meet debts of 
the company. They also paid np the nnoalled portion of their sliares, 
and with this money discharged directors' fees due to themselYes. Mora 
than three months aftarwa^s the company was ordered to be wound- 
up. It was alleged that the company was insolvent when the payments 
were made : Held that the official liquidator could not recoYer the sums 
paid by the directors to themselves, as being a fraudulent preference or a 
misfeasance within secs. 164, 165 of Companies Act, 1862. — Rs Liverpool 
and London Quarantes Insurance Co., Mason, Qallaglier and Salter's 
Cases, 46 L.T. 64 ; 30 W.B. 378. 

(ii.) Ch.Div. V. O* 'H.,^Winding-up — Examination of Witness — Companies 
Act, 1862, 116. — Where a person is examined at the instance of the 

official liquidator of a company under sec. 115 of Companies ^ot, 1862, 
he is entitled to be attended by his counsel and solicitor, who may re- 
examine him so far as may be necessary to explain the evidence he has 
given. Notes of the proceedings may bo taken and carried away for 
the purpose of the re-examination. — Re Cambrian Mining Co,, 51 Ii.J. Ob. 
221; 80 W.B. 283. 

(iii.) G. A. — Winding-up — Forfeiture of Leaser Summons for leave to Resume 
Possession'^Companies Act, 1862, s. 163. — lease to a company reserved 
to the landlord liberty to re-enter on the company being wound-up : 
Held that the right to re-enter arose upon the commonoemeiit of the 
winding-up, and that on summons by the landlord in tlie winding-up, 
the Court was bound to order the liquidator to give up possession. — Re 
Wetley Brick ^ Pottery Co,, 30 W.B. 445. 

(iv.) O- A. — Winding-up — Impossibility of carrying on Susiness-^Companies 
Act, 1862, s. 79 (5). — When the Court is satisfied that there is no possi- 
bility of carrying on the business for which a company has been formed 
a winding-up order will be made, though the company is not insolvent, 
and against the wishes of the majority of the shareholders.— Bs Haven 
Cold-Mining Co,, 61 L.J. Ch. 242 ; 80 W.B. 389. 

(v.) C*A> — Winding-up — Judgment Creditor, — A creditor of an insolvent 
company who has begun an action before, but obtained judgment after, 
a winding-up petition upon which an order is subsequently made, will, 
in the absence of special circamstances, be restrained from proceeding 
with hisexeontion. — Be Vron Colliery Co,, 80 W.B. 888. 

(vi.) O. A. — Winding-up — Life Assurance — Reduction of Contracts — 88 ^ 84 
Viet,, c, 61, s. 22.— Decision of Y. C. H. (see v., p. 26) affirmed. — Re Great 
Britain Life Assurance Society, 4S L.T, 73; 30 W.B. 874. 

(yB.) Oh. Div. K. J.- Winding -up^Order on Default of Appearance^ 
Dieeharge,‘-^An order was made for winding-npa company on a creditor's 
petitiOD, neither the company nor any other creditors appearing. On 
motion by the company with petitioner's consent : Held t^t the order 
could be discharged, leave being reserved to all persons interested to 
i^ply.— Be Aston HaU Coal Co., 45 L.T. 676 ; 80 VT.B. 245. 

(viii.) Oh, DiY, K, Appot^ioamsnt— PttbMe MeaUh 

AM, 1875, s. 811 (8),— Bates were assessed by the local authorities ou 
ptiqpertyof a oooqpui^ In April for the neat six months. In Angost tha 
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oompany was wqpnd-np and the liqnidator oontinned in ooonpation of 
the premises : HM that the Court had no power to apportion the rates 
under seo. 211, sub-sco. 8 of Publio Health Aot» 1876, and that the whole 
amount must be proved for in the liquidation. — Be Wearmouih Crown 
Gao Co., 46 L.T. 767; 30 W.B. 316. 

(i.) C. A. — Winding-up — Unregistered Aatoeiation — Qonipaniee Act, 1868, 
as. 4, 199. — Held that a mutual marine insurance company consistinsr of 
more than twenty members was foimed to carry on a business, having 
for its object the acquisition of gain by the members, within the meaning 
of seo. 4 of Companies Act, 1862, and, not having been registered, could 
not be wound-up under seo. 199 of the Act. — Be Padatow Total Loaa 
Aaaurance Association, 46 h.T. 774 ; 30 W.B. 826. 

County Court:— 

(ii.) Q. B. Div. — Transfer from Divisional Court, — Stay of ProceedingSi — 
80 81 Viet,, e,, 142, a. 10. — When an action brought in the Divisional 

Court has been transferred to a County Court under seo. 10 of 80 A 81 
Viet., 0 . 142, the County Court judge has power to make an order staying 
proceedings until plaintiff has paid the costs of a previous action brought 
by him in the Divisional Court against same defendant. — Begina v. 
Bailey, L.R. 8 Q.B.D. 411 ; 61 L.J. Q.B. 244 ; 80 W.B. 622. 

Crimes and Offences 

(iii.) Q. B. Diy. — Elementary Education — Attendance Order — Jurisdiction of 
Justices ^69 jr 40 Vict„c. 79, sa. 12, 34—30 ^ 81 Viet, c. 106, a. 27. — 
Where a union extends into several counties, proceedings against 
parents within the union for non-compliance with attendance orders and 
bye-laws of School Attendance Committee of the union, may be taken 
before the justices of any county within the union.— Bsflftna v. Eaton, 
L.B. 8 Q.B.D. 168; 61 L.J. M.C. 31 ; 30 W.B. 885. 

(iv.) C. C. B. — False Pretence --^Evidence of, — Prisoner obtained money by 
representing that he was collecting information for a new county 
directory that W. and Co. were getting up, and that by paying one 
shilling prosecutor could have his name inserted in large type therein. 
W. and Co. were not getting up a directory and had not employed 
prisoner : Held that he was rightly convicted of obtaining money on 
false pretences.— Rsytna v. Speed, 46 L.T. 174. 

(v.) Q, B» Div •’^Malicious Injury to Property -^Incorporeal Hereditament 
—24 ^ 26 Viet, e. 97, a. 62.— The soil of a town moor was vested in 
the corporation of the town in fee, but freemen were entitled to the 
benefit of the herbage for two milch cows. Bespondent having damaged 
the grass of the moor : Held that bo could not be convicted under soo. 62 
of Malicious Injury to Property Aot, the right to herbage not being real 
or personal property within the section. — Laws v. Sltringham, L.B. 8 
Q.B.D. 288 ; 61 L J.M.C. 18 ; 46 L.T. 64 ; 80 W.B. 246. 

(vi.) Q, B. Div. — Malicious Prosecuiion-^BeasonahU and Prohdblo Cause. — 
In an action for malicious prosecution for perjury, a direction to the jury 
that if they are of opinion that the plaiutifTs statement was ime, bnt 
that defendant, owing to a defective memory, entertained a reasonable 
and honest belief that plaintiff bad sworn falsely, defendant would be 
entitled to their verdict, is right. Decision of Q. B. Div. (L,B. 8 Q.B.D. 
16^ affirmed.— Hicks v. Faulkner, 46 L.T. 127. 

(vii.) O. O. D*^Manelaughter^InfanU---Negleet to Supply MedieeA Aid.— 
Where a parent neglects to supply medical aid for his child trho is 
suffering feom malignanit disease, and the child dies, in order to conviot 
the parent ol msnmughter, it must be proved affirmativsfetiiat the 
death was oansed hy suSi nsgleet.— Bspina v. Jforhyi 46 UT. 
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(i.) Q« B. J}iv»^Perjiiry^Information^8tatmeiiUi he/or$ HUeHon C(m* 
itiiMion— 26 ^ 27 Fic«., c. 29, $, 7. — By virtiie of too. 7 Of Oolrropt 
Praotioes ProTention Aofc, 1863, no statement made by any person in 
answer to a question put by or iMfore oomnfissioners appointed under the 
Oorrnpt Practices Acts, is admissible in evidence on an information for 
l^i^ary^— Re^/tna ▼. BUtor, L.E. 8 Q.B.D. 267; 61 L.J. Q.B. 246} 30 

(ii.) 0. C. B . — Benwval of Property with Intent to Defraud, Creditore^ 
32 f 33 FVc^, e. 62, s. 13 (3). — A Jndgment debtor removed his goods with 
the intent of defeating the execution creditor in satisfying his Judgment: 
Held that this did not amount to an intent to defrand creditors within 
aeo. 13, 8ub.8eo. 3 of Debtors Act, 1869. Sec. 13 applies to all persons 
whether they have committed an act of bankruptcy or not.— Beyina v. 
Jtowlwnda, 46 L.T. 286; 30 W.B. 444. 

(iii.) C. O. DL.-^Btealing at Common Law and under Statute — Pleading-—- 
Autfrefoie AcquiU — Prisoners were acquitted on an indictment charging 
them with larceny at common law and with feloniously receiving ** the 
goods aforesaid,*' on the ground that the alleged goods were fixtures : 
Held that this did not enable them to plead autrefois acquit to a 
subsequent indictment under 24 A 25 Viet., c. 96, s. 31, for stealing the 
fixtures.— Bepina v. O’Brien, 46 L.T. 177. 

Debtor and Creditor 

(iv.) Oh. Diy« P. J. — Fradvlent Conveyance— 13 Elis,, e. 6. — A. conveyed 
her farm and assigned her stock and household goods for the benefit of 
her two daughters, who covenanted to pay the farming debts and main* 
tain A. : Held, on the facts, that this was not a fraudulent conveyance. — 
Qoldeiv V. Qilham, 51 L.J. Ch. 154; 46 L.T. 222. 

(v.) Ch. DIy. K. JT. — Insolvency — Close of— 32 ^ 33 Viet, e. 83.— The 
effect of sec. 15 of 32 A 33 Viet., c. 83, is that an insolvency at the 
expiration of twenty years from the filing of the petition and of twelve 
months from the commencement of the Act, is absolutely closed, so that 
no proceedings can be taken to enforce a judgment entered up under the 
warrant of attorney given by an insolvent debtor before obtaining his 
diSchaige. — Fordham v. Clagett, 46 L.T. 26 ; 30 W.H. 467. 

(vi.) Q. B. Div. — Purchase of Stolen Cattle — Market Overt— Claim for 
Expenses of Keep. — The bond fide purchaser of stolen beasts sold in 
market overt cannot, on the claim of the owner for restitution after 
conviction of the thief, set up a counter-claim for the cost of their keep 
while the beasts were in his possession. — Walker v. Matthews, L.B. 8 
Q.B.D. 109; 51 L.J. Q.B. 243 ; 30 W.R. 338. 

Easement:— 

(vii.) Ch. Dip. P. J. — Light — Interruption of Enjoyment — Onus cf Proof 
A plaintiff who alleges a twenty years’ enjoyment of light must prove 
affirmatively a primd fade case of enjoyment, and defendant may displace 
this primd /acts case either by proving a statu tozr interruption within 
the twenty years, or by showing by other evidence that plaintiff’s 
evidence cannot be relied upon. — SMon v. Bank of Bolton, L.B. 19 Ch. D. 
462; 46 L.T. 226 ; 30 W.B. 362. 

(vlii.) Oh. DIy. V. O. Right of Support — Andent Buildings— Eeelesiea- 

Heal Corporaium—2 ^ 3 WiU, IV., c. 71, s. 2.— Where ancient buildings 
belonging to different owners adjoin each other, there is a right of 
support from the boilding as well as the land ; which right can be claimed 
UB^ 8 A 4 Will. iy„ o. 71 ; and the fact that the servient tenement 
belongs to an eoolesiastioal corporatios does not prevent the right from 
beiiv aoqulrsd.— Xs Maitre v. Davis^ L.B. 19 Oh. D. 281 ; 61 hJ, Oh, 
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Xoolssisstiosl IiAif 

(U) Q. B. DIy* — Church RaUa — RaUa wider Local Act^l ^ 82 Vict,^ 
c, 109, a, 5.— -By a Looai Aofc in 1817 the hamlet of P. was tahen from 
the pariah of 8., and formed into a separate pariah ; the inhabitants of 
P. were disoharged from the payment of amall tithes, and it was 
proTided that the vestry of F. might make a rate upon occupiers of 
Umda, Ao., wUhin the parish, such rate being applicable to ecclesiastical 
purposes : Held that a rate made nnder the authority of this Act could 
not be made compulsory, as it was not within the exception contained 
in sec. 6 of Ohnrch Bates Abolition Act, 1868 « — Wataon v. Veatry 0 / All 
8alnta, Poplar, 46 L.T. 201. 

. (is;) Oht Diy. V. C. H. — EeeUaiaatical Corperation^Rent Charge on 
Land of’-^Arreara — Right to Sell — 12 ^ 18 Viet., c. 91. — Owners of a 
rent charge created under 12 A 18 Viot., c. 91, upon lands of an 
eoclesiastioal corporation, when the statutory remedy for recovery of 
arrears is not available, are entitled to sell so much of the inheritance 
as is necessary to raise the arrears. The Eocleeiastioal Commissioners are 
not necessary parties to an action for this purpose. — Seottiah Widowa* 
Fund V. Craig, 80 W.R. 468. 

(ill.) Gh. Biy. V. O. H. — Union of Benefieea-^Evidenee — Tithe Rent 
Charge. — The parish church of K., a rectory, being in mins in 1593, the 
pamhioners of W., a perpetaal curacy, entered into an agreement under 
which the parishioners of K. were admitted to use their church; and 
from 1606 downwards there was no separate presentation to the benefice 
of K. : Held that there had been no union of the benefices of K. and W., 
so that the holder of the benefice of W. could claim a tithe rent charge 
issuing out of lands in W. — Attorney. General v. Earl of Durham, 46 
L.T. 16. 


Bleotion:— • 

(iv.) Q. B« Diy.— fifunictpol Election — Corrupt Practicea — PetitUm^Pay^ 
ment of Eepenaea — 85 ^ 86 Fief., e. 60, a, 22. — ^The Lords Commissioners of 
the Troasury having paid the amount of the remuneration of the banister 
engaged in the trial of an election petition against the return of a borough 
councillor, required the borough treasurer to repay the amount out of 
the borough funds as required by sec. 22 of 85 A 86 yiot., 0 . 60. A 
rate was accordingly levied ; but the commissioners, on hearing from 
the barrister that he intended to visit all the costs upon the councillor, 
cancelled their certificate, and the rate was returned to the ratepayers. 
Afterwards it appeared that the barrister had made no written order for 
myment of the costs under sec. 22, and the Commissioners issued a 
fresh certificate: Held that the Q. B. Div. could not amend the 
barristeris order; and that the Commissioners were entitled to a 
peremptory mandamus compelling the borough treasurer to pay them 
the amount they had paid. — Regina v. Maidenhead Corporation, L.B. 8 
Q.B.D. 889 ; 51 L.J. Q.B. 209. 

(v.) O. A.— Porliatnenf — Borough Vote — Inhabitant Occupter— 80 A 81 Fief., 
e. 102, s. 8 ; 41 ^ 42 Fief,, e. 26, a, 5. — In order to bo entitmd to the 
borough franchise as the occupier of a dwelling-house, the Mrson must 
have an occupation in respect of which he can be raM to the relief of 
the poor, and he is therefore not so entitled by occupying part of a 
house as a lodger. — Bradley v. Baylia, L.B. 8 Q.BJ>. 195$ 
Q.B.188$ 46L.T.258. 

(vl.) O. A.— Parliomsnf-rBorcuyh Fofs— Lodyer's Claim— 41 ^ 42 Fief., 
s. 26, t. 28.— Section 28 of PhrUamentaiy and Municipal Begisliation 
Aet» 1878» applies to lodger claimants daiaiiig lor the tot toe, as 
wen aa to lodgeia already on the list of Totersr DeciMpnolQ. ABiv. 
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(46 L.T. 652) Mrmed.^Nuik y. Tami^in, Ii.B. 8 Q.B.D. 247 1 61 hJ. 
Q.B«ms 80W.B.846. 

(it) Q. B« DIy. — Pcirliammt — Oo^mty V^ie — Borough Qual^eatibn— 
2 Wai. IV., e. 45, «. 24—41 ^ 42 Viet, e. 26, ». 28 (14).— Seotion 28, 
•ub-ieo. 14 of Parliameotai^ and Municipal B^istration Act, 1878, has 
not in any way modified the effect of eeo. 24 of 2 Will. lY., o. 46.— 
OhUeott Y. Sullen, 46 L.T. 68. 

Fishery:— 

(ii.) Q. B. DiV. — Fishery Distriet^Trihutory — 41 ^ 42 Viet, e. 89.— By 
oertifioate of the Secretary of State the SeYem Fishery District was 
defined to he so mnoh of the river Severn, and of the rivers V. and T., 
and of all other tributaries of the said river Severn as is situate within 
the counties of, Ao. : Held that a tributary of a tributary of the Severn 
was not inoluded in the district. — Merrieks v. Cadwallader, 51 L.J. 
M.O. 20 I 46 L.T. 29. 

Friendly Society 

(iii.) Q. B. Diy. — Default of Suhseriber^Default of Society — 88 ^ 89 Viet, 
c. 60, e, 80 (2). — 0. subscribed for 11 weeks to a friendly society, by 
the rules of which a subscriber for 26 weeks was entitled to a half 
benefit. At the end of the 11 weeks C. ceased to sabiroribe, but no 
application was made to him on behalf of the society, and he subse- 
quently died : Held that C. had not acquired a right to any benefit from 
the society.— Taylor v. CoUine, 46 L.T. 168. 

(iv.) C- J. B. — Treasurer — Liquidation — Proof-^Preferential Debt— 88 jr 89 
Viet, e. 60, «. 16 (7). — The treasurer of a friendly society having in his 
hands monies of the society filed a liquidation petition : Held that the 
trustees of the society were entitled to have the amount due to the 
society paid in full in preference to other creditors. — Ei» parte Edmonds, 
Be Atkins, 46 L.T. 240. 

Highway 

(v.) Q. B. Biy. — Extraordinary Expenses — Recovery o/— Time— 11 ^18 Viet, 
c. 48, s. 11—41 f 43 Viet., c. 77, s. 28, 36.— The six months period of 
limitation within which a complaint may be preferred to recover extra- 
ordinary expenses under sec. 28 of Highways and Locomotives (Amend, 
meat) Act, 1878, must be reckoned from the date of the surveyor’s 
certificate.— Pool Highway Board v. Gunning, 46 L.T. 163. 


Husband and Wife 

(vi.) F, B, A. Biy. — Divoree^ Adultery — Desertion hy Petitioner, 

husband, witbont reasonable cause, obtained from his wife an agreement 
that they should live apart, which they accordingly did, and she snbse* 
quently committed adultery : Held, under the circumstances, that he 
had dwrted her, and his petition for dissolution was dismissed.— Daiirg 
V. Dagg, L.B. 7 P.D. 17 ; 80 W.B. 481. 


(vii.) F. B. A. Biy. — Divorce^Costs-^Attaehment of Deht^Judicature Act 
1878, s, 25 (8).— The Court has power to attach a debt in order to compel 
obedience to an order for the payment of coats in a divorce suit.— 
Whittaker v. Whittaker, L.B. 7 P.D. 16| 80 W.B. 431. 


(vlii.) F. B. A. DiT,’^Divor€ 0 ^Unknown Co-Respondents, — If a petition 
alleges adultery with persons unknown, the order of the Court must be 
obtidned dispensing with making them oo.re8poadenta, though there 
are alieady other oo.fespondents who have been served with the 
t. Penty, JUB. 7 P.D. 19» 51 LA F.D«A. 24| 
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^ (i.) P. D. A. BIt. — Divorce — Variaiion of Bettlement$.--A. peUiioner 
being in India, the Court allowed a petition for variation of settlementa 
to be signed by his eolioltor. — Rose v. JRoss, L.E. 7 P.D. 20 ; 51 L.J. 
P.D.A.22{ 80 W.B.884. 

(ii.) F. D. A. Biv, — Nullity — hn/poionee, — After intermittent oobabitation 
for nearly three years, it appeared that the woman was impotent, but 
that she might be cured if ^he would submit to an operation involving no 
great risk of life ; this she refused to do, and the Court granted a deoree 
nici of nullity of marriage.— L. v. X., L.U. 7 P.D. 16 ; 51 L.J. P.D,A. 28; 
80 W.B. 444. 

(iii.) Oh« Biv. F. J. — Bepa/rate Estate — Potver to Charge, — A married 
woman tenant for life without power of anticipation had power to direct 
trustees to do repairs and charge the estate. She employed a 
builder to do the repairs : Held that he was entitled to be paid by 
having the amount raised by charge on the estate. — BHwner v. Todd, 51 
L.J. Ch. 198; 46 L.T. 181 ; 80 W.K. 267. 

(iv.) Oh. Blv. V. O. H. — Separate Estate — Restraint on Anticipation^ 
Leave to bind Interest — Conveyancing Act, 1881, ss. 89, 69. — An applica- 
tion to the Court to bind a married woman's interest in property as to 
which she is restrained from anticipation, must be made by summons in 
chambers. — Re LillwalVs Trusts, 80 W.B. 248. 

(v.) Oh. Biv. V. O. H. — Separate Estate — Restraint on Anticipation-^ 
Conveyancing Act, 1881, s, 89. — Bffect of sec. 89 of Conveyancing and 
Law of Pi'operty Aot, 1881, observed upon.— Tampltn v. Miller, 80 
W.B. 422. 

(vi.) Oh. Biv. F. J. — Separate Estate — Restraint on Anticipation— Con- 
veyancing Act, 1881, e, 89. — A married woman, who was very much in 
debt, was entitled to the income of a fund for her separate use for life, 
without power of anticipation, and with a general power of appointment 
over the remainder: Held that under the oircumstanoes part of the fund 
might be paid out to her on her separate receipt. — Hodges v. Hodges, 
80 W.B. 488. 

Injunotion 

(vU.) O. A.— TVflsposs — Metropolis Manageynent — Sewer— 26 ^ 26Yict, c 102, 
s. 69.— Plaintiff was summoned before a magistrate under Metropolis 
Management Amendment Aot, 1862, for diverting a wateroonrse which 
ran through his land, and which the vestry of the parish claimed to be 
a public sewer, and he was fined. He brought an action in the Chancery 
Division against the vestry, claiming an injunction to restrain them from 
entering on his land, and from taking proceedings against him in the 

S olice court : Held that the first injunotion could not be granted, as it 
id not appear on the pleadings that the vestry intended to enter, and 
that the second injunction must also be refused. — Stannard v. Vestry 
of 3t, Giles, Camberwell, 46 L.T. 248. 

Innkeeper 

(viii.) Q. B. Biv. — Liability for Loss of Quest's Property— ‘Cth^ributory 
Nsgliyenee, — Where property of an iukeeper's guest was stolen from his 
room t HM that it cannot be laid down, as a proposition of law that 
leaving the door of the room unbolted at night is not evidenoe of 
negligence on the part of the guest, but that each case must depend 
npon its oironmstanoee. — Herbert v. Markwell, 45 L.T; 649. 

Jtielieeof Peace t— 

jiz.). Q«B«Biv.-7D<S9U9l</yiiiir Interest— Tom CoundRor—ProseeuHon by 
Qfeer of Ccv]>crotton.— A magistrate who Is a town, oouaoillor is not 
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therebj disqualified from baving a sammofif taken ont by An officer of 
the corporation against a ratepayer for non-paynmt of sates*-- Esgias 
▼. Handal^, L.R. 8 Q.B.D. 888 3 30 YTA 868. 

(i.) Q. B, 'Div.^InteresUd /urttos— Etas.— Where a jnstioe who is appeal. 
Ing against his assessment to rates by the assessment ocDiinittee in 
respect of his dwelling-house, takes part at special sessions in rednoing 
the assessment of other appellants similarly sitnated. and on his leaving 
the bench the other magistrates rednce his assessment, the orders made 
are subject to bias and may be quashed on rsrtforon.— A^ittay. Oraat 
Yamiovih Ju8ticea\bl L.J. M.C. 89; 80 W.B, 460. 

Landlord and Tenant 

(it.) O. A. — Leaae^ Common RiglUa — Incloaure — 8 ^ 9 Viet,, e, 118, ss. 69, 
93, 94. — ^T. was seized in fee of a farm with commonable rights attached, 
and these rights were extinguished under see. 69 of Commons loolosnre 
Act, 1845, and T. sent in a claim for allotment in lien thereof. T. having 
died the tenant for life under his will, demised the farm together with 
all commons, easements and appurtenances to W. for sixty years : Held 
that W. was not entitled either under the lease or the Inolosure Act, to 
an allotment made subsequently to the lease to T.'s snooessors in title 
to the farm. — Williams v. Phillipa, L.B. 8 Q.B.D. 437 ; fX L.J. Q.B. 102 ; 
46L.T. 184; 30 W.B. 864. 

(iii.) Q, B. Div. — Lease — Covenant — Breach — Rs-entry — Penal Rent, — A 
lease contained a covenant by lessee against carrying on certain trades, 
and a proviso for re-entry on breach of any covenant, and the reddendtm 
clause provided that if lessee should carry on a prohibited trade, he should 
pay an additional rent of £25 daring the residue of the term ; Held 
that this provision did not oust the landlord's right tore-enter on breach 
of covenant. — Weston v. Managers of Metropolitan Aayhim District, L.B. 
8 q.B.D. 387 ; 46 L.T. 166; 30 W.B. 459. 

(iv.) Q.B. Diy. — Lease — Furnished ffouse — Agreement as to Pay ing for Datnage 
to.— >The lessee of a furnished honse agreed in the event of breakage or 
damage to the house and fnrnitnre to make good and pay for the same ; 
the amount of such payment, if in dispute, to be referred to and settled 
byAwo valuers or their umpire : Held that the lessor could not maintain 
an action for breakage until the sum payable for the same had been 
settled in the manner provided by the agreement. — Babbage v. Ooulbum, 
46 L.T. 288. 

(▼•) Ch. Diy. K. J. — Lease — Reservation of Minerals — Swface Flints-^ 
Custom, — Defendant was lessee of a farm from plaintiff under a lease 
reserving all mines, minerals, sand, qnarries of stone, Ao. Defendant 
was in habit of selling fiints found on theisnrfaoe of the land, and 
it was the custom for tenants in the neighbourhood to do so : Held 
that the custom was good, and was not excluded by the reservation of 
minerals ; and that the sale of the flints was not waste.— Tucker r. Linger, 
46L.T.198; 30 W.B.425. 

Lands Clauses Aot:— 

(VL) Q* B. Diy.— Under— Ahorfive— Coete— 8 rici.,c. 18, e. 51.— The 
costs of an Inquiry payable by the promoters under sec. 61 of Lands 
Clauses Act, include costs of a previous abortive inquiry, and of the 
proee^ings to set it aside. — Regina v. North London EaU, Co., 61 L.J. 
Q.B. 241 ; Regina v. Manley Smith, 30 W.B. 272. 

(vii.) Oh. Diy. K. J. — Payment out of Court — Trustee with Power of Bale, 
—Trustees with a power of sale are persona **absolfitely enUtled" 
within the meaning of sec. 69 of Lands danses Act, 1846.— & ThomaPe 
46 L.? 746 ; 30 W.B. 344. 
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(1.) Ch. DiY« K« J^^upmjlucut Land — SdUto Another Company for Joint 
^nrpooei^handB OUnuoo Act, 1845, «. 128*—Tbe M. Railway Company 
baying pnrohaaed Oompnlaorily oeriain landa, aold a pi^ to the 
8. Company for the pnrposes of the joint andertaking of the two 
comjMmies : Held, on the evidence, that the lands sold were not super- 
flaons, and that the sale did not make them so, bat was nUra vires 
and most be set aside. — Hohhs t. Midland Bail, Oo., 46 L.T. 270 1 
80 W.B. 516. 

Limitations, Statutes of:-* 

(ii.) O. A,^Ooncealed Fraud — Absence of Means of Discovery, •--In an 
action to damages for fraodnlent misrepresentation, a reply to a defence 
of the Statnte oi Limitations that plaintiff did not discover, and had no 
reasonable means of discovering the fraud until within six years before 
commencement of action, is good. Decision of Q. B. Div. (L.B. 8 Q.B.D. 
294 } 51 L. J. Q.B. 228 } 46 L.T. 185 1 80 W.B. 407) affirmed.— Gibbs v. 
OwUd, 46 L.T. 248. 

(iii.) Q.B.Div.-* Land Required for Purposes ofBailtoay — Lands Clatuea Act, 
18^, s. 127 1 8 ^ 4 Will, JV,, e, 27. — Held that the mere fact that land 
whi^ had been taken by a railway company was not superfluous land, 
did not prevent an occupier from acquiring a title as against the 
company under the Statute of Limitations, though he acquired title by 
the laches of the company’s servants ; but that under the oircumstanoes 
of the case the plaintiff occupied only as licensee from the company, 
and had therefore not acquired a title. — Bohbettv, South-Eastern Bail, Co., 
51L.jr.0h. 161} 46L.T. 81. 

(iv.) O. A.— ’Tenants in Common — Acknowledgment after Statutory Period — 
8 4 Will, IV,, c, 27, s, 84, — ^The title of A. and B., tenants in common 

of land, accrued in 1888. A. then took possession, and till 1864 never 
accounted to B. From 1864 to 1878 he Accounted, and then he claimed 
to be entitled in severalty under 8 A 4 Will. lY., o. 27, s. 84 : Held that 
B.’s title to the premises was not extinguished. — Sanders v. Sanders, 
L.B. 19 Gh. D. 878 ; 51 L.J. Oh. 276 ; 45 L.T. 687 } 80 W.B. 280. 

Lunsoy 

(v.) 0. A.'^’AUotcanes to Committee — Poicer to Alienate, — A committee of a 
lunatic’s estate to whom an allowance has been directed to be made to 
certain purposes, has no right, legal or technical, to such allowance, and 
cannot alienate it. — Be Weld, 80 W.B. 885. 

(vi.) O. A«-*All<Hcanes <o Remainderman — Lunatic Tenant for Life, — ^A 
lunatic aged 64 being entitled as tenant for life to an estate of the yearly 
value of iZflOO ont of the income of which an allowance of £870 a year 
had been made by the Court to his maintenance, the Court granted an 
allowance of £bOO a year to the tenant intail in remainer expectant on 
death of lunatic. — Be Sparrow, 80 W.B. 878. 

(vii.) 0. A.— Copyholds — Enfranehisentent — Descent, — ^The Court hasno power 
to alter the legal descent of lands of a lunatic, but will, in a proper case, 
on sanotiooing enfranchisement of a lunatic’s copyholds, demare that the 
heirs-at-law &all stand possessed of the lands enfranchised in trust to 
the customary heir.— Bs Ryder, 80 W.B. 417. 

(viii.) C. A,*^Porson found Luncdic in Jrsland— Jurisdiction— !t6^ 17 Fict., 
e. 70, ss. 41, 52.— Though the Court in England basa discretionary power 
under sec. 52 of Lunacy Regulation Act, 1858, to act upon prooe^ngs 
fn lunacy taken in Ireland of which a transcript has been entered in 
Snglaad, this jurisdiction will not be exercised In order to rectify an 
aliM^ mhMrrlage of jtu^e in Breland.— J8s fMot^ 45 LT. 780| 
80 886. 
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Master and Servant 

(i.) Q« B. Div, — Injury ttf Worhnum-^HoHce qf 44 Viet, 

e. 42, M. 4,7.— -TM notice of injury reqniied by leo. 4 of Smployers’ 
Liability Act, 1880, to be given, most be in writing.— ifoyle t. Jm&ini, 
L.B. 8 Q.B.D. 116; 51 L.J. Q.B. 118 ; 80 W.B. 824. 

Hines 

(ii.) H« Ii. — Ajjftwment — Construction'^ HVniiYiig — Prqjlite.— M. 
granted to T. a license to work mines under an estate, and first to repay 
himself out of the profits, the expenses incurred in the winning of the 
coal only, and then to pay M. a certain proportion of the profits t Held 
that T. was entitled to reooap himself all expenses of winning eaoh 
separate seam of coal, and that interest at 6 per cent, sbonld be allowed 
on the winning expenses. — Elliot v. Lord Roleehy, L.R. 7 App. 48; 
61 L.J. Ch. 840 ; 46 L.T. 769; 80 W.R. 249. 

(iii.) O. JL,— Trespass — Wrongful Severance and 8a2e— Account.— Defen- 
dant’s servants without his knowledge trespassed on the adjoining 
mine of plantiff, and took coal therefrom, which was brought to the 
month of defendant’s pit : Held that in taking an account of the money 
to be paid by defendant for the coal, he was not entitled to deduct the 
cost of severing from the market value, but that he might deduct the 
cost of bringing the coal to bank.— Jdteet/ v. Dickinson, 46 L.T. 648. 

Mortgage 

(iv.) Gh. DiV. B. J. — Consolidation. — An assignee or mortgagee of an 
equity of redemption takes subject to all the equities to which the 
assignor or mortgagor was subject at date of assignment, but free from 
any equities which would have arisen against the assignor or mortgagor 
at a subsequent date if he had not assigned or mortgaged. — Harter v. 
Colman, 46 L.T. 154 ; 30 W.R. 484. 

(v.) O. A^^Foreclosure’-'^Payment of Rent-^ Statute of Limitations — 
7 Will. IV., 1 Viet., c. 28. — Held, reversing the decision of Fry, J. (see 
vi., p. 10), that payment of rent by the tenant of a mortgagor of part of 
the mortgaged property to the mortgagee is not sufficient to keep 
alive the mortgagee’s right to foreclose as regards the whole property ; 
though as regards the part in respect of which the rent is paid the 
mortgagee will be deemed to have entered into possession. — Haniock 
V. Ashhe/rry, 80 W.R. 827. 

(vi.) C. A. — Foreclosure — Sale — Conveyancing Act, 1881, s, 25 (2). — ^The 
Court has power under sec. 25 of Conveyancing Act, 1881, to make an 
order for sale of mortgaged proper^ at any time before the foreclosure 
is made absolute.— Union Bank of London v. Ingram, 80 W.R. 875. 

(vii.) C. Ar^Money Advaneod for Tnvestment^Memorandum — Bight to 
Security, — L. advanced £800 to his solicitor C. to be invested by the 
latter, and C. gave L. a memorandum stating that the money was in 
C.’s hands, at interest at 6 per cent., being part of a sum advanced to 
P. on security of freehold houses in K, In fact C. had advanced money 
to P. to enable him to buy houses in K. but no mortgage had been 
executed by P. : Held that L. was entitled to a charge in respect of the 
£800 on all C.’s interest in the houses bought by V.-^Burget v. Crowdy, 
46 L.T. 71. 

Munioipi^ Law:— 

(viii.) O* A.— Free Libraries Act, 1855, s. S-^Adoption hy BesoUtHon^ 
Demanding ^ 41 Viet, e. 54— Decision of Q. B. Div. Use v., 

p. ai) aArmedr- t« Wimbledon Local Board, 51 LJ# QJl, 219 1 
46L.T.47I aOW.R.400. 
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(i.) Oh. Div. F. J. — New Street-^Line of Buildings — ^11 ^ 12 Ftci., c. 68, 
s. 2- 21 A 22 Vici., e. 98. «. 4-24 A 26 Viet., c. 61, s. 28—88 A 89 Viet, 
c. 66, M. 166,167. — ^*iSNew streets *’ in Lo^ Government Aot, 1868, 
B. 84, and Fublio Health Aot, 1876, s. 167, do not inolnde highways 
which are already ** streets** within Fublio Health Acts, 1848, s. 2, 
aud 1876, s. 4. The prohibition againsb bringing forward any hoose or 
building forming part of any street beyond the front wall of the 
neighbouring houses contained in seo. 28 of Local Government Act, 1861, 
and seo. 166 of Fublio Health Act, 1876, applies only where there is a 
oontinuouB line of buildings. — Robinaon v. Barton District Local Board, 
46L.T. 193. 

(ii.) Q. B. Div.—Ra/e— Ratinfy Ovaner -^Unoccupied Houses— 38 ^ 89 Viet, 
e. 65, a. 211. — Where owners of houses are rated instead of ooonpiers, 
under seo. 211 of Fublio Health Act, 1876, and snoh houses are made 
liable to the rate whether occupied or unoccupied, the assessment made 
on such houses must bo made upon one-half only of their rateable value. 
— Kegina v. Barclay, L.E. 8 Q.B.D. 806 ; 51 L.J. M.C. 27 s 46 L.T. 102 ; 
80 W.R. 472. 

Partition 

(iu.) Oh. Div. 0. J.— 16 6* 16 Viet, e. 65, a. 1. — Section 1 of 
Trustee Extension Aot, 1852, applies to sales under the Partition Acts. 
— BecJccit V. Ration, 30 W.R. 490. 

Partnership : - 

(iv.) Oh. Div. K. J. Death of Partner — Receiver — Deposit of Deeds hy 
Surviving Partner — Charge. — At the time of the death of one member of 
a firm of solicitors, the Arm was indebted to B. for money given by her 
for the purpose of investment by the firm. The executors of the 
deceased partner brought a partnership action, and H., the surviving* 
partner, was appointed one of two receivers. H., without the knowledge 
of his oo-receivor, allowed H. to obtain possessiim of deeds forming part 
of the partnership pro^ierty : Held that H. had no power to give B. a 
security upon the deeds for the money due to her, and that she must 
give them up to the receivers. — Hills v. Reeves, 30 W.B. 439. 

(V.) Ch. Div. F. J . — Reference fo Arbitration — Limited Time for -“^Receiver. 
— By partnership articles it was agreed that any dispute should be 
referred to arbitration, so that such reference should bo made within 
forty days next after the dispute. After various disputes had arisen on 
diffei'ont matters at different times, one partner required the matter in 
dispute to be leferred to arbitration : Held that as all matters in dispute 
oonld not be referred, the Court would refuse to stay an action by 
another partner involving the matters relating to which notice of 
arbitration had been given in time : Held also that an interim receiver 
and manager ought to be appointed, as the acting partner was not 
carrying on the business in the manner most beneficial for the partnership. 
— Fouay v. Buekett, 46 L.T. 266 ; 80 W.B. 511. 

Fatent 

(vi.) O. A « — Allegation of JtOVtnysmsnt— Slander of Ti 1 He-^In 9 uneHon.'-~--A 
patentee who issnes notices against pnrobasing from a vendor, alleging 
infringements of his patent, is not bound to take le^l proce^ings to 
prevent the alleged infringements, and if he issnes bis notice bond fide, 
he is not liable to an notion by the vendor for injury caused thereby, 
though he mty be restrained by injnnotion from oontinning to issue the 
Botioe.— Holssy v. Brotherhood, L.B. 19 COl D. 886| 61 L.J. Oh. 288| 
46L.T.640 3 80W.B.279. 
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(i.) Ch. DiV. K« J. — All^ation of Infringement Skmder qf TOZa— 
Injunction. — In order to obtain an injnuotion restraining defendant 
from issuing notices fcn plaintiff's customeA that plaintiff is infringing 
defendant's patent rights, plaintiff mnst show that defendant’s statements 
are false. — Burnett v. Toll-, 45 L.T.748. 

(ii.) Ch. DiV. O. J, — Al^aUon of Infringement — Slandor of Title — 
l7ijunction. — Similar decision to preceding.— .4 ndet'xo a v. Liehitfa &'>rtraet 
of Meat Co., 45 L.T. 757. 

(iii.) Ch. Div. V. C. B. — Prior user in Colony. — A patent having been 
granted in England for an invention oommiinioated from Katal : Held 
that prior user of the inventiyn in Natal would not invalidate the 
English patent. — Rolls v. Isaacs, L.R. 19 Ch. D. 268 j 51 L.J. Ch. 170 ; 

45 L.T. 704 ; 80 V7.R. 243. 

(iv.) C. A. — Specification — Novelty. — ^The discoverer of a new principle or idea 
as regards any art or manufacture, who shows a mode of carrying it into 
practice, may patent the combination of principal and mode, though the 
idea or the mode of carrying it out would not alono be the proper 
subject of a patent. — Otto v. Linford, 46 L.T. 35. 

Boor Law 

(V.) Q. B. Div.- Bastardy — Maintenance Order — Power of Mother to Conu 
pound. — An order for payment of a weekly sum having been made on 
the father of a bastard child, the mother agreed to take a snm down in 
lien of weekly payment : Held that such agreement was no bar to the 
jurisdiction of the justices to enforce payment of arrears of the weekly 
payments.— v. Evans, 30 W.R. 427. 

(vi.) Ch. Div. P. J. — Dii^trict Medical Officer — Tenure of Office. — Upon the 
construction of the Medical Appointments Order, 1867, the ofiico of 
medical officer to a union is held durante hene placiio. — Donahoo v. 
Dodson, 46 L.T. 300; 30 W.R. 334. 

(vii.) Q. B. Div. — Settlement-^ Parish — Union — 89 ^ 40 Virt, c, 61, s. 34 
— A person resided in the parish of S. for three years before the passiu*.; 
of 89 & 40 Viet., c. 61, so as to render him irromovefiblo. ITo then loft 
that parish and wont to reside in the parish of M. in the same union, 
from which he continued irremovable down to thn passing of tho Act: 
Held that he hod not acquired a settlement in S. under sec. 34 of tho 
Act. — Sunderland Union v. Clerk of Pence for Sussex, L.R. 8Q.B.D. 99 j 
51 L.J. M.C. 83 : 46 L.T. 98 ; 30 W.R. 337. 

Power of Appointment:— 

(viii.) Ch. Div. P. J. — Limited Power — Deruifton/rom.— Testator had power, 
under a settlement, to appoint a fund by deed or will among his children : 
Held that a gift of residue among his children, in his will, which referred 
to and confirmed the' settlement, was an exercise of the power, 
notwithstanding that he described the residue as the residue of ’ ray 
estate,’ that he directed it to be converted, and his debts and legacies to 
be paid thereout, and that he had settled the shares of his daughters for 
the benefit of their respective husbands and children. — Price v. Price, 

46 L.T. 228. 

(ix.) Cll. Div. E. JT. — Portions — Appointment of— Fraud on^ Power- 
Covenant for Quiet Enjoyment. — A tenant for life of realty having power 
to charge portions for younger children, to be vested at such times as he 
should think fit, charged portions in favour of three daughters of tender 
ages, and directed the portions to be immediately vest^, and to be 
payable subject to his life interest, at twenty. ope or marriage. Two of 
the daughters died, and he assigned their portions, subject to hie life 

F 
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interOBti to plaintiff for valuoi and oovenanted for quiet enjoyment : Held 
that the appointment ytos void so far as it directed the portions to vest 
immediately, therefore that they did not descend to tenant for life ; but 
that the purchaser could, under the covenant for quiet enjoyment, prove 
against the life tenant’s estate for damages to the amount of his purchase. 
money.—Hent]/ v. Wrey, L.K. 19 Ch. D. 492 ; 45 L.T. 762 ; 30 W.R. 817. 

Practice • 

(i.) 0. A.— i4ppeaZ /or Coats — Trustee — Judicature Actt 1873, s. 49. — A 
trustee defendant was deprived of his costs out of the trust estate on the 
ground of his misconduct : Held that an appeal by him as to costs only 
would lie.--5rMmer v. Hancockf 30 W.R. 480, 

(ii.) Q. B. Div . — Apjpeal --’ Dismissal of Action — Extension of Time . — An 
order was made dismissing an action nnless a statement of claim was 
delivered within a certain time, and after the expiration of the time 
the statment of claim was delivered, and the day after defendant drew 
up and served the order for dismissal : Held that an order by a judge 
allowing the statement of claim to stand was rightly made, and that 
the proper course was to extend the time for appealing from the order 
of dismissal . — Metcalfe v. Itritish Tea Associathnt 46 L.T. 31. 

(iii.) C. A. — Appeal — Etodence^-^Neto Point. — It is the duty of an appellant 
to bring before the Court of Appeal the whole of the evidence on which 
the order appealed from was founded s but the Court of Appeal has 
power, where a note of oral evidence has been accidentally lost, to allow 
that ovidonce to bo taken again. An appellant will not be allowed to 
raise a now point in the Court of Appeal, where the respondent might 
have been able to rebut the evidence on which such point is raised, if it 
had been raised nt the original hearing . — Ex parte Firth, Be Cowhum, 
L.tt. 19 Ch. D. 419 ; 46 L.T, 120. 

(iv.) O. Appeal — Lapse of Time — Special Leave. — A decree was made in 

an administration action in 1836, declaring the rights of parties in the 
remainder of settled property after the death of the tenant for life. 
Special leave to appeal on the grounds that the decree declared future 
rights, and that the declaration was wrong, was refused. — Curtis v. 
Sheffield, 46 L.T. 177. 

(v.) C. A,’^A)ipoal — Verson entitled to , — Leave to appeal from an order in an 
action will not be given to a person not a party, unless his interest is 
such that bo might have been made a party by service . — Crawcour v. 
Salter, 30 W.R. 329. 

(vi.) C. A. — Appeal — Staying Execution pending — Appeal as to Amoimt of 
Damages. — An application to stay execution will not be granted by the 
Court of Appeal in order to give a party, dissatisfied with the amount ol 
damages assessed by a jury, an opportunity to decide whether he will 
appeal to the House of Lords. — Webber v. London, Brighton ^ South 
Coast Bail. Co., 51 L.J. Q.B. 154. 

(vii.) O. A. — Appeul— TifUfl — Administratioa Action — Dismissal of Claim.--^ 
An order in an administration action dismissing the claim of a creditor, 
not a party, who has come in nnder the decree, is a refusal order, and 
must be appealed from within tweuty*on6 days, without waiting for 
the drawing.up of the chief clerk’s oertificate.-~*FordAam v. Clagett, 46 
L.T.70; 80W.R.374. 

(viii.) C. A.— Appeol — Varying Minutes. — Where the parties are unable to 
agree as to what are the proper minutes of a judgment of the Court 
of Appeal, the proper course is to move to vary the minutes . — Osneral 
Share and Trust Co. v. WitUy Brieh and Pottery Co., 46 L.T. 70* 
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(>•) C. A» — Certificate of Chief Cler*c — Vartaiion of. — ^Decision of Pry, 

p. 83) affirmed. — Fox v. BearhlocJc (2), 46 L.T. 146 ; SO W.R. 342. 

(ii.) C.A. — Conduct of Proceedings — Adminisfufifiou — linnh'iiptcy ofAdminis* 
trator, — U., the administrator of an estate, having bronp^lit an action for 
the adminstration of another estate, in which bis testator was interested, 
became bankrupt. On the application of the plaintiff in the adminis- 
tration action previonsly against II., a receiver of the estate in the 
second action was appointed and leave given to plaintiff to prosecute 
the action in H.’s name. — D*jwd v. Uawtin, L.R. IS Gh. D. 61. 

(iii.) C. A. — Contempt — Refusal to Commit — ilppsnl.— Where a judge has 
refnsod to commit for disobedience of an order, because, on the construe- 
tion he puts upon the order, there has been no contempt, an appeal 
will lie. — Jarmain v. Chaitorion, 80 W.li. 461. 

(iT.) C. A.— Costs — Reference by Consent — 30 ^ 31 Viet., c, 142, s. 2.— 
Matters in an action in a superior Gonrt were referred by consent, the 
costs of the action and reference to abide the event ; and the arbitrator 
found for plaintiff for a sum loss than £20 : field that plaintiff was 
deprived of his costs of action by sec. 6 of Oounty Courts Act, 1867.' 
— Fergusson v. Davison, 46 L.T. 191 } 80 W.R. 462. 

(v.) C. A. — Costs— Third Party — Demurrer — Appeal — JudicaUvre Act,l%*fZ, 
s. 24,49 — Ord. 16, r. 18; 65, r. 1. — In an action by landlord agiiinst 
tenant for breaches of oovonunt, 11., a sub>tenaut, was inudo a third party 
under Ord. 16, r. 18. Defendant having been ordered to pay plaintiff 
damages and costs, claimed them from 11., who demurred to the claim 
for costs : Held that the demurrer was bad, and that the costs being 
in the disoretion of the Court, no appeal could lie iti respect of them. — 
Hwnhy v. Cardwell, L.R. 8 Q.B.D. 329; 61 L.J.Q.B. 89; 45 L.T. 781 j 
30 W.R. 263. 

(vi.) C. A. — Discovery — Interrogatories. — In an action seeking to restrain 
defendant from obstructing a public highway, defendant denied the fact 
of the public highway, and admitted signing an agreement to settle the 
action, but said that the agreement was obtained by misrepresentation 
and duress : Held that defendant was bound to answ^er interrogatories 
as to whether thoro had not been a public highway over the place in 
question for upwaixls of forty years, and also tis to what was the con- 
versation which took place on the occasion of the agreement. — Attorney • 
Oeneral v. Qaskill, 46 L.T. 180. 

(vii.) P. 33. A. DiV. — Discovery — Particulars — Damage to Cargo of Ship. — 
The Coart will not, usually, order a plaintiff to give particulars of the 
alleged defective condition of the ship in an action for damage to cargo. 
—T/uj Rory, 51 L J. P.D. A. 22. 

(viii.) C. A. — Discovery — Production of Doc aments. ^Yfhere a judge of first 
instance in <irdering production of documents directs them to be produced 
at a particular place, he is exercising a discretion with which the Court 
of Appeal will not interfere. — Bustroi v. Bustros, 30 W.R. 374. 

(ix.) C. A. — Evidence de bene esse — Old Suit. — Evidence taken de bene esse 
in a suit instituted in 1815, and which had abated, by tenants of a 
manor on behalf of themselves and all other customary tenants, to 
establish certain rights : Held admissiblo in a suit instituted for a 
similar pnrpose in 1871 by other custiimary tenants of the same manor. 
-^I.lanover v. Homfray, L.R. 19 Ch. D. 224. 

(X.) Q. B. Diy , — Married Woman — Judgment Ayainst-^prd. 14, r. 1. — 
Personal judgment cannot be signed against a myriad woman in an 

F — — 2 
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ttotion for the price of goods supplied to her during oorertnre. The 
debt end costs mdst be declared a charge on her separate estate. — 
Vurrant y, Ricketts, L.B^S Q.B.D. 177; 80 W.B. 428. 

(i.) Q. B. Div. — Married TTotnon Plaintiff-^-Plea of Non-joinder of Husband 
— Action on Foreign Jvdgment — Fraud, — A statement that plantiffat 
time of bringing the action was a married woman, is no defence, and may 
be demurred to. In an action on a foreign judgment, a defence that 
the judgment was obt:vined by a fraudulent misrepresentation to the 
foreign Court is good. — Abou2ojf ▼. Oppenheimer, 80 W.B. &9. 

(ii.) Q. B. Div.— New Trial. — Costs of Interlocutory Proceedings not Paid — 
Staying Proceedings. —A new trial was ordered by the Court of Appeal, 
in an action in which plaintiff had obtained a verdict and substantial 
damages ; and plaintiff was ordered to pay the costs of the application 
for a new trial. He did not pay the costs, and gave notice of trial : 
Held that the action ought not to be stayed until plaintiff had paid the 
oosts.— Morton v. Palmer, 46 L.T. 285. 

(iii.) C. A. — New Trial — Verdict Against Evidence. — ^The granting of a new 
trial on the ground that the verdict was against the weight of evidence, 
must depend upon whether or not the vorrliot was such as reasonable 
men ought to have given, and not upon whether tho judge who tried 
the action was dissntisAod or not with tiio verdict. — Solomon v. Bitton, 
L.U.8Q.B.D. 170. 

(iv.) Ch. Div. V. C. H.— Portic.? — Death of Defendant — Action in Tort — 
8 .if* 4 H'ifl. [V., c. 42, s. 2. — Where defendant to an action founded on 
tort dies Imfore the trial, and at a date later than six months after com. 
nioiicenieiit of action, the further proceedings in tho action cannot be 
carried ou against his legal i^ersonal representatives. — Kirk v. Todd, 
46 L.T. 192; 30 W. 11.436. 

(v.) Q. B. "Div. -^Parties — Third Party-— Ord. 10, rr. 18, 21. — In an action 
against a shipowiior for damages for injury of goods caused by the 
unsoaworthiiicss of his vessel : Held that he was not entitled to bring in 
the shipbuilder as a third party under Ord. 16, rr. 18, 21. — Blaina Iron 
Co. V, Oarhutt, 46 L.T. 162. 


(Vi.) Ch.Div.P. J. — Pleading — Admissions in Defence — Motion for Judg- 
ment after Reply — Ord. 40 , r. 11. — In an action for specific performance 
of ail agroonioht, plaintiff, after reply, moved for judgment upon 
acl missions in the defence : Held that he was not too late.— Broiun v. 
Pearson, 30 W.R. 436. 

(vii.) Q. B. Div. — Pleading— Counterclaim and Set-off in Reply — Ord. 19, 
rr. 8, 19 ; Ord. 20, r. 1. — A plaintiff may, in his reply to a counter- 
claim of defendant, oonuterclaim in respect of a cause of action 
accrued after issue of writ, but arising out of the same transaction 
as defendant's counterclaim. — Toke v. Andre%vs, L.B. 8 Q.B.D. 428. 

(viii.) Ch. Div. P. J. — Pleading — Counterclaim— Third Party— Ord. 16, 
r. 17. — A. gave a bill of sale over some goods to B., and afterwards 
another bill to 0., who seised the goods ; and B. sued 0. for the return 
of the goods. 0., by counterclaim, making A. a party, set np that his 
advance was obtained by the fraud of A. and B., and claimed a declara- 
tion that he was entitled to the goods, or, in the alternative, payment 
from A. of amount due and damages. At the trial C. abandoned his 
oouuterolaim as against B : Held that the counterclaim against A. must 
be dismissed with oosts.— Barber r. Blaiherg, L.B. 19 Ch. B. 478 : 
48 L.T. 68} 80 W.B. 808. 
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(>.) C. A»-^PUading^D€murr 0 r^Ord» 28, r, 2.-~Tfhero the equity of 
plaintiff's ease is not obvious from his statement of claim, it is sufficient 
for defendant's demuiver to state, as the grennd of law on which he 
relies, that the facts alleged do not show any cause of action to which 
effect can be given by the Court . — Bidder v. ^tdean, 46 L.T. 70. 

(ii.) Ch. Div, J»-^Pleading — Dmmirrer — Donatio Mortis Causd, — In an 

action to enforce a donatio mortis causd, a statement of claim which 
alleges simply that a good and valid donatio mortis cavsd was made to 
plaintiff without stating the facts is demurrable. — Townsend v. Parioti, 
45 LX 756; SO W.B. 287. 

(iii.) Ch. Div. K. J ^---Pleading — Beecvery of Land’—Ord, 17, r. 2. — To 
claim to obtain quiet possession of land and an injunction to restrain 
from interfering with plaintiff's possesnion, is not joining with an action 
to recover land, a separate cause of action. — Kendrick v. Roberts, 46 L.T. 
59; aO W.B. 366. 

(iv.) Ch. Div. E. J. — Reference — Accounts — Report — Jttdicature Act, 1873, 
8. 26. — When a matter of account in an action has been referred to an 
official referee, the report should set out the items of the accounts as 
well as the result.— Bnrrarcl v. Callisher, 51 L. J. Ch. 223 ; 45 luT. 793 ; 
30 W.B. 321. ’ 

(v.) Ch. Div. K. J. — Reference — Confirmation of Report — Judicature Act, 
1873, s, 56. — At the trial of an action it was oiderod that certain 
accounts should bo taken by the official roferoo, the rest of tho trial to 
stand over until the referee should have made his report. The report 
was made and filed : Held that a summons to confinn tho report was 
not required before continuing tho trial. — Deacon v. Dolby, 51 L.J. Ch. 
248 ; 80 W.B. 317. 

(vi.) Ch. Div. P. J. — Revivor for Appeal — Order forty-five yea/rs old.— An 
order was made In an administration suit in 1886 which contained a 
declaration as to the reversionary and contingent interests in a fund 
after the death of the tenant for life. On the life tenant's death an 
order of revivor was granted to persons interested in disputing^ the 
declaration in the old order, with a view to their being in a position 
to ask leave to appeal. — Curtis v. SJiefiicld, 46 L.T. 80. 

(vii.) Ch. Div. P. J. — Sale by Order of Cowrt — Form of Order — Conveyancing 
Act, 1881, 8, 5. — In an administration action the Court will not, on further 
consideration, direct real estate to be sold nnder sec. 5 of Conveyancing 
Act, 1881, free from an annuity, but will refer the matter to Chambers. 
--Patching v. Bull, 46 L.T. 227 j 30 W.B. 244. 

(viii.) Ch. Div. V. C. "S.*— Service out of Jurisdiction — heave fo^' — Call. 2, 
r. 4 ; 11, rr. 1, 8. — Applications for leave to issue a writ for service out 
of jurisdiction, and for leave to serve out of the jurisdiction, should be 
made at Cham^rs,and may be made either simultaneously or separately. 
Bvidence is only required upon the application for leave to serve.— 
Stigand v. Stigand, L.B. 19 Ch. D. 460 ; 80 W.B. 312. 

(ix.) Ch. Div. P. J.— Triol — Rigid to Jury — Ord. 36, rr. 8, 26. — Inan action 
to restrain a nuisance, plaintiff moved for an injunction, and it was 
arranged that the motion should stand till the trial, with liberty to either 
party to apply to expedite the bearing : Held that defendant had not 
thereby lost his right to have the isfiues of fact tried before a judge 
and jury. — Clarke v. Skipper, 80 W.B. 465. 

(x.) P. D. A. Div. — Writ — Defendant out of Jurisdiction — Ord. 2, rr. 8,4.— 
A writ in personam issued for service within the jurisdiction will not be 
set aside because defendant has been erroneously described therein as 
rerident within the jnrisdtotion.— The Helenslea, 61 L J. P.D.A. 16. 
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Principal and Agent:— 

(i.) Ch. Div. V. C. — Advances by Broker to Agent — Antecedent Debt — 
Factors Acts — 6 Q Vict.t c, 39. — A more contingent liability on the part 

of brokers to their undisclosed principals in case of default by the 
purchaser of goods, does not constitute an antecedent debt due from the 
brokers to the principals, so as to invalidate an advance by the latter to 
the former upon security of bills of lading of goods intrusted to the 
brokers as agents for sale. Such advances are protected under 5 A 6 
Viet., c. 89. — KalUflilach v. Lewis, 46 L.T. 666 ; 30 W.R. 356. 

(ii.) Ch. Div. V. C. H. — Contractor — Injury to Adjoining Property — 
Liability. — Where A. employs a contractor to do certain works, which 
result in damage to B.'s property, both A. and the contractor are 
liable. — Le Maitre v. Davis, L.B. 19 Ch. D. 281 ; 51 L.J. Ch. 178 ; 
80 W.B. 360. 


Probate 

(Hi.) P* D. A« Div. — Accidental Insertionof Word in Will. — Where a word 
has been accidentally inserted in a will, and it can be shown that 
testator did not know that it .was in the will at the time of the execution, 
the Court will strike it out. — Morrell v. Morrell, 30 W.R. 491. 

Public Health:— 

(iv.) C. A.— I^ocaf Authoniy — Sitneer Constructed by — Obligation on Land» 
owner — (Compensation — 38 SOFtVt., c.65. — The Public Health Act, 1875, 

imposes on landowners through whose land a sower is earned under the 
powers of the Act, an obligation to preserve subjacent support for the 
sewer ; and gives them a right to compensation for being deprived of 
the free power to work subjacent mines, but not for risk of percolation 
of sewage into such niinoH. — Ue DudJeu Corporation, L.R. 8 Q.B.D. 86; 
61 L.J. Q.B. 121 j 46 L.T. 733. 

(v.) Q. B. Div. — Nuisance — Keeping Swine — 88 6* 39 Vici., c. 65, s. 47. — 
It is an offence under sec. 47 of Public Health Act, 1876, to keep swine 
so as to cause a miisaiice, though there may be no injury to health 
caused thereby. — lianbiiry Sanitary Authority v. Paget L.H. 8 Q.B. D. 97; 
61 L.J. M.C. 21 ; 45 L.T. 769; 30 W.li. 416. 

Bailway:— 

(vi.) Oh. Div. K. J.- llotrowing Powers — Ultra Vires — Fictitious Sale and 
Hiring-^ Sureties. — A railway not having power to borrow, entered into 
an agreement with a waggon company by which they professed to sell 
their nuBing.stock to the latter, and to hire it again at a fixed rent which 
would repay the piirchaso-money with interest in five yeai'S ; and the 
directors of the railway company guaranteed the payment of the rent : 
Held, on the evidence, that the sale and hiring were in fact a borrowing 
and therefore illegal ; that this was a defence available to an action to 
enforce the agreement ; but that the sureties were liable under their 
guamutee. — Yorkshire Railway Bacji/oa Co. v. Maclcaei, L.B. 19 Ch.Q. 
478; 61 L.J. Ch. 233 ; 46 L.T. 747; 30 W.R. 288. 

(vii.) Q. B. Div. — Carriers — Liability — Value of Goods not Declared — 11 
Geo. IV. 1 Will, /r., c. 68, s. 1. — Plaintiff bought jewellery for less and 
sold it fur more than d2l0, and he sent it by railway to the purchaser, 
without having dec1ar«<l its value : Held that the value of the jewellery 
exceeded £10 within the meaning of sec. 1 of 11 Geo. IV. A LWill. IV. 
0. ea.^BUmkensee v, L. ^ N. IF. Rail. Co., 45 L.T. 761. 

(viii.) Q. B. 'Div,— Passenger — Intent to Avoid Payment of Fare— Recovery 
Penalty— S Viet., e. 20, ss. 103, 146 ; 42 A* 43 VicU, c. 49, es. 6. 35.— 
penalty imposed by eeo. lOS.of Ri^ways Clansee Act, 1846« it not a 
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8am of money claimed to be dne and reooFerab}e on complaint in a 
Court of inmmary jnrisdiotion witbin sec. 6 of Summary Jurisdiction 
Aot, 1879 ; and is not subject to the procedure for the recovery of oivil 
debts in a Court of summary juriMiiotion presoribed by seo. 85 of that 
Act.— R«i 7 tna y. Paget, L.R. 8Q.B.D. 161 ; 51 L.J. Af.C.'9 ; 45 L.T. 794 1 
80 W.R. 886. 

(i.) C. A. — Railway Contmissiotiers — Jurisdiction — Disereiion as to Costs— 
36 6* 37 Viet, e. 48, s. 28. — Decision of Q. B. Div. (sesii., p. 88) reversed. 
-^Foster v. O. IK Rail. Co., 61 L J. Q.B. 233; 46 L.T. |74; 80 W.R. 
898. 


Revenue 

(ii.) C. A. '^Income Tax — Foreign Telegraph Company — 16 17 Viet, e, 84, 

s. 2. — Held, that* a foreign te1ep:raph company havin;? marine cables in 
connection with the Post Office lines in Eng^land, and havin;;^ offices in 
England for the transmission of messagosi wore chargeable with income 
tax on the balance of prodts from their receipts in this country.— 
Erichsen v. Last, L.R. 8 Q.B.D. 414; 51 L.J. Q.B. 86; 45 L.T. 703; 
80 W.R. 301. 

(Hi.) C. A. — Income Tax — Revenue Applied to Specific Purpose. — A docks and 
harbour board was directed by its statutes to apply receiptain certain 
specific ways, and snch moneys were to bo applied for no other purpose : 
Held that the board’s revenne was liable to inoomo inx.^ Mersey Docks, 
Board v. Lucas, 51 L.J. Q.B. 114. 

Scotland, Law of 

(iv.) H. L. — Appeal fn House of Lords — Case from SheriJjTs Court — Matter of 
Fart--Abandonment of Ship^6 Qeo.IV.,c. 120, «. 40.— Held that the 
question as to whether or not underwriters had accepted the al)andoii- 
ment of a ship, was a matter of fact, and therefore that no appeal lay to 
the House of Lords under see. 40 of 6 Geo. IV., o. 120, on a finding on 
such question in an action originating in the Sheriff’s Court. — Shepherd 

V. Henderson, L.R. 7 App. 49. 

Settled Estates Act 

(v.) Ch. Div. E. J, — Proceedings for Protection of Estate — Costs of Tenant 
for Li/8—40 A 41 Viet., c. 18, s. 17.—TruBtees of settled estates are 
justified in paying oosts incurred by tenant for lifo in proceedings to 
prevent the constrnction of a sewage farm so as to cause a nnisanoe to 
tenants of the estate, though the Court has not previously sanotionofl 
such proceedings.— Jif« Willan, 45 L.T. 745 ; Re Twyford Abbey Settled 
Estates, sew. R. 2m. 

(vi.) Ch. Div. P. J. -~8ale--Applicution of Purchase-Money in Repairs-— 
Part of proceeds of sale of settled estates, sold under the direction of 
the Coart, was directed, on applioation under the Settled Estates Act, 
to be expended in embanking a river so as to protect another part of the 
same estate. — Re Leadbitter, 30 W.R. 378. 

(vii.) Ch. Div. P. J.— Title of Petition — Married Woman* 8 Interesi^Con- 
vey anting Act, 1881, «. 39. — ^When,on petition under the Settled Estates 
Aot, 1877, an order is made binding the interest of a married woman 
restrained from anticipation, the petition need not be entitled under 
the Conveyancing Aot, 1881. — LandJiM v. Landfield, 46 L.T. 227 ; 30 

W. B. 877. 


Settlement 

(viii.) Gh. Div. E. J.— Consfruefioa — Marriage Portion — Failure of Trusti.— 
By a settlement to which the bride*a father was a party, It was recited 
that he had agreed to give a sum ae marriage porUon with IM* 
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dangliteri to be held on the trosta of the settlement. The trnstS} after 
the life estatcf of hnsband and wife, were void for remoteness. The 
husband and wifc^ were both dead : Held that the money settled by 
the father went back to his estate.— Re Nash's Settlement, 46 L.T. 97 ; 
80 W.R. 406. 

(i.) Cb.. Div. E*. J. — InScmt — Maintenance— Contingent Interest — Appltca- 
tiou hy Snmmons.— Property was left on trast to pay a certain sam out 
of the income for tqaintenance of an infant, .to accumulate part of the 
income and thereout to pay a legacy to the infant on his attaining 
twenty-one ; and an application was made by summons to allow a further 
sum for the infant’s maintenance out of the income directed to be 
accumulated : Held that the order could be made on summons, and that 
the infant's interest under the will ought to be held by the trustees as 
security to recoup the accumulations. — JRe Colgan, L.B. 19 Ch. D. 305 ; 
61 L.J. Ch. 180; 46 L.T. 162; 30 W.B. 266. 

(ii.) G. to Lease — Necessary Hepairs. — A settlement contained a 

power to the trustees to lease the property to any person who should 
improve or repair the same or covenant or agree to do so. The 
trustees agreed to let to a tenant, the lessee to do the necessary 
repairs : Held that the agreement to let was within the power. — 
Truscott V. Diamond Rock Boring Co., 61 L.J. Ch. 259 ; 46 L.T. 7; 30 
W.R. 277. 

Ship 5— 

(iii.) P. D. A. Div. — CoHmon— ’Compulsory Pilotage — Suez Canal Regular 
turns* — 'i'he employment of a pilot in Uie Suez Canal though compulsory, 
is not of such a nature as to exempt owners of a ship from liability for 
damage done to another ship by the negligence of such pilot. — The Quy 
Mannerimj, 61 L.J. P.D.A, 17; 46 L.T. 110; 30 W.B. 623. 

(iv.) P. D. A. 'Div,^ColHsiot\— haunch— Notice, — A vessel lying at anchor 
in the river M. was wai'iied that a launch was about to take place, and 
the owners of the launch took all usual precautions. The vessel at 
anchor failed to get out of the way, and was struck by the launch and 
sunk : Held that the vessel at anchor was alone to blame. — The Cacha* 
pooi,46L.T. 171. 

(v.) P, D. A. Div. — Collision — Overtaking Vessel. — A vessel is not bound 
by Art. XI. of Ucgiilutioiis for Preventing Collisions at Sea to show 
from her stern a white or flare.up light to a vessel overtaking her 
unless there is ground to apprehend danger. — The Reiher, 46 L.T. 767’ 

(vi.) P. D. A. Div. — Collision — Overtaking Vessel. — The provisions of 
Art. XI. of Bogiilations for Frovoutiug Collisions at Sea that a ship 
being overtaken by another shall show a light from her stern, are not 
complied with where the only light a-stem is the binnacle light. — The 
Broadalbane, 46 L.T. 204. 

(vii.) P. D* A. Div. — Collision — River Tees Navigation — Maximum Speed.— 
In Buie 22 of Buies for Navigation of BiverTees, maximum speed means 
speed through the water and not over the ground. — The R, L. Alston, 
46L.T.208. 

(Wit) C. A. —Collision — Tlwmes Conservancy Rufes.— Whether two steam- 
vessels proceeding in opposite directions in the Biver Thames are 
approaching one another so as to involve risk of collision, is, in all 
oases, a question of fact for the Court. — The Odessa, 46 L.T. 77. 

(ix.) Q. B. Div.— -Iwsuraiws — Freight— Beginning ef Adv«nfiirf.>-P]aiDtiff8 
effeoted an insurance on freight in the vessel H., at and from L. to B., 
banning of adventure to be from the loading of t^ goods on board. 
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The yessel begran loading at L., and a portion of the eargo frhioh was 
in lightera alongside and' about to be loaded Vas lost by perils of the 
sea : Held that plaintiffs could not reoorer^nder the polioy.'-^Eopper r. 
Wear Marine Insurance Co,, 46 L.T. 107. 

(i.) C, K.'-Mmge— Appeal as to Amount,-—The Court of Appeal will alter 
an award of salvage by the Court below, where it appears that the Court 
below has not taken into account the fact that the rendering the salvage 
services was a deviation.— T/is Farnley Hall^ 46 L.T. 216, 

(ii.J P. D. A. Div. — Salvage — Jurittdu'ium of J^Mtices — Merchant Shipping 
Act, 1854, SH. 458, 460.— In order to give justices jurisdiction in respect 
of a salvage claim, there must bo evidence that the vessel to which 
tlie services were rendered was used in navigation. — The Mac, 51 L.J. 
P.D.A. 20 ; 46 L.T. 206. 

Solicitor 

(iii.) C. A. — Costa — Ta. vat hn— Action hg Third Parties^G <5?- 7 ri’ct,, e. 73, 
s. 39. — An action will not lie by a costui. quo. trust against the solicitor 
of his trustceri for taxation of a bill of costs paid by tl\e trustees; the 
proper remedy being by application under see. 39 of Solicitors' Actt, 
1843.— 8penct*r v. Hart, 61 L.J. Ch. 271 j 45 L.T. 6t5 ; 30 W.ll. 296. 

(iv.) Chi. Div. C. J,— Costs — Ta.iatian — Payment of Jtill — 6‘'d^ 7 

r. 73, s. 41. — A solicitor delivered to his client a bill of costs and a cash 
aeconnt showing a balance of i^L IHs. 1<1. in the tdient's favour ; and 
on his applying for the balance he was paitl only L'l I6s. by mistake : 
Held that there had been no payment of tlio bill, and that the client was 
entitled to the common order for fixation,— /?« Amjare, 46 L.T. 280. 

(v.) Ch. Div. C. J. — Lien for Costs — /Vi»/i»n*at into Court. — Whore an 
adequate reason is shown, the Court wilt order a discharged solicitor to 
deliver up dooiimeuts on which ho claims a lieu fur costs, on the client's 
paying into Court a sum snfKcient to satisfy the solicitor’s demand. — 

Re South lisser Invest tment Co., 46 L.T. 280. 

(vi.) Ch. Div. P. J . — Lion for Co.sts —Policy of A-’iSurunce — Notice. — A 
solicitor's lion on a policy of assuranco is not lost by want of notice to 
the obligee, a.s against assignees who give notice. — Went of England 
Bank v. Batchelor, 61 L.J. Ch. 199; 46 L.T. 132 ; 30 W.R. 364. 

(vii.) C. A. — Sale under Order of Court — Receipt of 'Deposit. — Decision of 
V. 0. B. (sw iii., p. 41) affirmed.— /%«/$ v. Bree, hi L.J. Ch.’263 } 46 
L.T. 8j 30 W.K. 278. 

(viii.) Ch. Div. V. C. H.— Undertaking hg — Personal IMnliiy — Summary 
Jurisdiction. — A solicitor for defendant in an fvetion gave plaiiitifT’s 
solicitors an undertaking in writing expressed to bo on behalf of his firm, 
agreeing to pay a fixed sum for costs due from defendont to plaintiff: 
Held that the Court would compel the solicitor’s firm to pay the amount, 
together with costs of motion to ouforce undertaking. — Re Woodjin and 
Wray, 30 W.R. 422. 

(ix) Q. B. Div* — Unqualified Person 6 & 7 Viet., c. 73, s. 2. — An 
unqualified peraon who acts as a solicitor commits an offence against 
6 A 7 Viet., c. 73, s. 2 though he acts in the name and wiLli the assent 
of a duly qualified solicitor.— A tarcrombte v. Jordan, L.K. 8 Q.B.D. 187. 

(x.) C. A. — Unqualified Person — Proceedings in Probate Court — Penalty — 

23 24 Viet., c. 127, s. 26.— Law stationers were in the habit, at the 

request of solicitors, of leaving the documents necessary for obtaining 
probates at the Probate Registry, and calling a(p.in for them and taking 
the grant of probate. They charged the solicitors only a messenger's 
fee for the time occupied in aiteoding at the Registiy : Held that U^y 
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were not liable to the penalty imposed by sec. 26 of 23 A 24 Yiot., c. 127. 
— Law 8ociei/y v. Shaw Watei'luw, 61 L.J. Q.B. 249 ; 46 L.T. 187. 

(i.) Q. B. DiV. — Unqualified Person — Attachment — 6 7 Vict.y c. 73, s. 2 ; 

23 ^ 24 Victy c. 127, s, 26. — An accountant issued a writ on behalf of a 
creditor, which purported to be issued by S., a solicitor, but which in 
fact was issued without S.*b authority : Held, under the circumstances, 
that there was not sufficient evidence to show that the accountant had 
put himself forward acting as a solicitor to justify his committal for 
contempt. — Dockimjs v. Viclcery, Re Hymons, 46 L.T. 139. 

Trade Mark 

(ii.) H. Ij. — Infringement — Decision of Court of Appeal (L.R. 13 Ch. D. 
434; 42 L.T. 67; 28 W.R. 330) affirmed on tho facts. — Johnston y, Orr 
Ewing y 46 L.T. 216; 30 W.R. 417. 

Trustee 

(iii.) C. A.— lireach oj Trust — Acquiescence — Laches.-— A cestui .que-trust who, 
knowing that his trustee has committtid a breach of trust, obtains from 
him only a part of that to which ho is entitled, does not thereby waive 
his right to such further relief os he may be ablo to obtain, unless there 
is HOTiiethiiig in tho surrounding circumstances from which an intention 
to do HO cati ho clearly inferred. — Jinrsloti v. Tenisouy 45 L.T. 777 ; 30 
W.R. 318; 376. 

(iv.) C. A. — Trust — hiahiliiy — Rhares in (company — New Shares. — 
Jlold, reversing tho decision of Kry J. (.s*t‘e vi., p. 17), that the trustee 
was only liable to make good tho value of the shares less the amount 
paid for calls. — Itriggs v. Jlfu.'woy, 80 W.H. 325, 

(v.) C. A. — Covenant with Third Party — Ohligaiion lo Enforce — Devastavit — 
(J. and P. wore uppoiiiiuii trusteeH under a inurriago settlement by 
which husband covenanted to pay six uionths after his death, £500 
to bo held on trusts for wife and children. At tho same time 
they had notice of the existtuice of a subsoqueni separation deed 
whereby S. covenanted to pay £500 immediately in substitution for ibo 
£500 payable under the lirst deed. O. and P. were S.’s executors, and 
paid the interest on tho £5(X) to tho person entitled under the sottlenient, 
but never transferred tho £500. The husband died, and shortly after- 
wards (ho whole of 8.'s estate was lost: Held that C. au<l P. were 
liable for the loss of tho £500 covenanted to bo paid by S. — Collins v. 
llhodesy 45 L.T. 668. 

(vi.) Ch. DiV* K< J- — Injunction Against — New Trustees Appointed — 
iireach — Commitiat — An iiijiiiiction was granted ag^dnst trustees of a 
friendly society restraining them from distributing a fund. Shortly 
afterwards new trustees were apiMunted in their plooe, who proceeded 
to distribute the fund : Ifeld tW both tho old and new trustees had 
been guilty of a contempt of Court, and must be committed to prison 
and Ibe costs of the motion to commit. — Avory v. Andrewsy 
46 L.T. 279. 

(vii.) Ch. DiV. K. J. — New Trustee — Appointment of— Conveyancing Acty 
1881, 8. 31. — When the power of npi>ointiug new trustees given by 
sec. 31 of Conveyancing Act, 1881, can be exercised, application should 
not be made to the Court. — Re Uihhons's TrustSt4t^ L.T. 756 ; 30 W.R. 
287. 

Vendor and Purohaser:— 

(viii.) C. A.— Ceridifions of Sale — Possessory Title only — Forfeiture of Deposit 
--^Defendant purchased from a railway company land over a tunnel 
which the company bad nb |X)wer to sell, and plaintiff contracted to boy 
the land from defendant as freehold boilding land. The conditions of 
sale were that the title should commence with conveyance from the 





oompuxy, Uolt pmolraaet dionld make no o\>ieption <» reqnidtion in 
respect of such oonveyanoei and that he shonid send in an/ objeotiona 
to title within seven days from deliver/ of tiibatraob, PlainUft deoliued 
to complete after the expiration of the seven days, and sued for hia 
deposit: Held that ho ooiild not recover . — Roseiiberg v. Cook^ LB, 8 
Q.B.D. 162; 61 L.J. Q.B. 170; 80 W.R. 341. 

(i.) Ch. Div. !P, J. — Conveyance — Construction — General IFonly. — ^Tho 
parcels in a conveyance were described by reference to coloured parts of 
a plan. A yard delineated but not coloured on the plan, was hold to pass 
under the general word “ yards.** — Willis v. IFttfufli/, 61 L.J. Ch. 181; 

46 L.T. 739; 30 W.R. 424. 

(ii.) C. A. — Payment of Purchase-money by post-dated Clieque, — Bankruptcy 
of Vendor — Notice , — Decision of C. J. B. (sen v., p. 42) reversed. — 
Nr parte Richdale, Re Palmer, L.R. 19 Ch. D. 409 ; 46 L.T. 116; 30 W.R. 
262. 

(iii.) Ch. Div. K« J.-^Specific Performance — ^fist(lke— Particulars of Sale, — 

In an action by vendor for spociflc performance : Held that purchaser 
was not entitled to resist specitio performance on any of the following 
grounds: (i.) that the particulars of sale described part of the 
pixiperty as let to weekly tenants, and producing j874 a year; when at the 
time the particulars wore issued it was lot at a lower rent, which was 
before the salo raised to the amount stated; (ii.) that the term for 
which another part of the property was lot was stated to bo longer than 
it actually was ; (iii.) that a first edition of the particiiiars of sale 
omitted to mention a mortgage on the property, hut it was mentioned 
in a second edition, which defendant had not read, and also meutionod 
by the auctioneer at time of snle.— Goddard, v. Jeffreys, 51 L.J. Ch. 67 ; 

45 L.T. 674; 30 W.U. 209. 

(iv.) Ch. Div. F. J. — Femior’s Lien — Notice— Register County. — For the 
retention of a vendor’s lien on land in the West Riding of Yorkshire 
against subsequent purchasers, it is not necessary that any written 
evidence of the lien should bo taken and rogistorod. Piirchasors of 
suinll plots who had employed ns agents their vendors to manage 
the btisiuesH : Held affected with notice of lien for money owing by such 
vendors ; but purchasers who only oinployod the vendors to procure tho 
preparation of the conveyance; held not so affected. — Kettlowell v. ll'utiioa, 

61 L.J. Ch. 281 ; 46 L.T. 83 ; 30 W.R. 402. 

Voluntary Gift:— 

(v.) Ch. Div. V. C. B. — Gift by Infant to Relative— Fiduciary Position, — 

An infant orphan, aged 20, on her death- bod made an absolute gift of 
moneys to a married female cousin with whom she was living: Held, on 
the evidence, that there was no undue influence exci*cised, and that the 
gift was good. — Taylor v. Johnston, 46 L.T. 219 ; 30 W.R. 608. 

Will:- 

(vi.) Ch. Div. K. J. — Directions rw to Burial — Bequest of Body, — A man 
cannot dispose of his body by will ; it is tho executor’s duty to bury it, 
and they have a right to its possession for that purpose, — WillioinH v. 
iniZionw, 46 L.T. 275 ; 30 W.R. 438. 

(vii.) Ch.Div.C. J.--f '(instruction — A ppointnmnt of SolirAltyr to Trust Kstate. 

— A directitm in a will ap|)ointing a particular person solicitor to the 
trust estate imposci no duty on the trustees of the will to continue 
such person their solicitor in the managenient of tho estate. — Foster v. 
Elsley, L.R. 19 Ch. D. 518 ; 51 L.J. Ch. 276. 

(viii.) Ch. Div. K. Construction--- Appurtenances,— The wij/d **appur. 

tenanoes** does not properly Jnclude land when the principal subject 
of gift is land at a messuage ; but in a will, if the ciroumstaDOea 
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and context Bhojvr that land was meant to pass as appnrtenwt, the 
word is flexible enough to carry snob land. — Cuthhert v. Rohinacn^ 61 
L. J. Ch. 238 ; 46 L.T. 67 ; 30 W.B. 866. 

(i.) Oh,. Div. V. C. B. — CmatrucUon — Bequest nf Share of Partnership — 
Ademption — Wille ActfSa. 23, 24. — Testator, after reciting thatone-thiM 
of a business belonged to him, beqaoathed all his share and interest in 
the bnsiiiesB to trustees on certain trusts. He afterwards acquired 
the whole buHifioss :• Hehl that the whole business passed under the 
beqneti. —Kuaaell v. Chell, L.R. 19 Ch. D. 482 ; 30 W.R. 451. 

(ii.) Ch. Div. K. J.- ■Constructian — Cross* Limitations by Implication, — 
A will contained a gift of property on trust for testator's five children 
in equal shares for life, with remainders to their issue, per stirpes, and 
cross limitations over among the five children on failure of issue : Held 
that the Court would imply cross-limitations over between each separate 
group of grand. children. —Hudson v. Hudson, 46 b.T. 93 ; 30 W.R. 487. 

(ill.) Ch. Div. F. J. — Construction — Gift over on Death — Substitution. — 
Testator gave Ins residue on trust for tnn children of L. equally ; in case 
of the death of any of them leaving a family, such Kbar(‘ as the parents 
would linvo taken to bo equally divided ainonc, the children of such 
deoeased paretitn : Held that the children of L. w* o survived testator 
took absolutely, and that the children of a ehiid of L. who had died 
since date of will and beforo testator, look the share their parent, would 
have takiui. — Cherry v. Limivood, L.H. 19 Ch.l). 4/0; 45 L.T. 799; 30 
W.U. .315. 

(iv.) Ch. Div. V. C. H.— Const met- on— liOpse — Death i,< Tesfaf'iCs Ufeimw 
— Wilts Act, M. 33.-- Testator devised specitie. freeholds to his son and 
his heirs, and made a residuary gift of realty to other persons. The son 
die<l in testator’s lifetime, leaving issue, and having do vised al! his real 
estate to his father : Heltt that by virtue of sec. 33 of Wills Act, the son 
must be held to have survived his father, and then'foro the 8|)i^oifie free- 
htdds went to the son’s heir-at-law. — Jone^ v. Ilensler, 51 L.J Ch. 303 ; 
46 L.T. 672 ; 30 W.H. 482. 

(v.) P, D. A. Div.— CoHshuction — Life Estate. — Testatrix bequeathed all 
lier propc’rty to her two sisters; and in case of tlio demise of either of 
ihein to the survivor for her solo use and beiudit during her or their 
natural lifetime; Held that the sisters took life estates only. — Watson 
V. U'nts.m, L.U. 7 P.C, 10; 61 L.J. P.D.A. 13; 80 W.R. 275. 

(vi.) Ch.Div.V. C.H,~-Ci mstructhm — Next-of*Kin. — Where testator gives 
property in (rust for the bonoJit of the persons who, at a time subsequent 
to bis own death shall h^ virtue of the Statutes of Distribution, bo his 
next-of-kin, the edass is an artificial class, to be ascertained on the 
hypothesis that the testator lives up to and dies at the period of distri. 
bution. — Shtntev. Great Bail, Co., L.R. 19 Ch. D. 444 ; 61 L.J. 

Ch. 186 ; 46 L.T. 787 ; 30 W.R. 456. 

(vii.) Ch. Div. V. C. H. — Construction — Restraint on Anticipation. — 
Testatrix loft her property to trustees on trust to sell and invest, and stand 
possessed of the investments for her children in equal sharos, the sha'.os 
of daughters to be for their separate use without power of antici)):Liion . 
Held that the trustees could not (my over part of the shares of maiTiod 
daughters to them during oovorture, on their separate receipts. 
y. 8mUh, L.R. 19 Ch. D. 277 ; 61 L.J. Ch. 183 ; 46 L.T. 786 ; 30 W.R. 242. 

(vi|i.) Ch. Div. p. J.—Construrtim—Specijic Bequest. — Testator gave all 
his pdi*Buiial estate and effects of which he should die possessed and 
which should not consist of money or securities for money to A. and 
the residue of his estate to trustee : Held that the gift to A. was 
speoifio. — Broadhent v. Barrow^ 46 L.T. 232 ; 30 W.R. 483. 
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Adminisiration 

(i.) Ch. DiV. F. — Pnver to Mortgage — Leaseholds . — An 

admiliiMtrator has no power to mort^^a^o lonneholdH of the inteHtate in 
order to raiae money repairtnpr the pr«>pprty, when the loaHo does 
not bind the leasee to repair . — Jiickeits v. Lewis, 46 L.T. 368 ; 30 W.K. 
609. 


(li.) Ch. DiV, P. J. — Insolvent Estate — Judgmmit Creditor — Priority — 
Bankruptcy Act, 1869, a. 32^JudicatwrB Act, 1876, s. 10. — The priority 
to which a creditor, who haa obtained jadfj^ment against the esecutors 
of his decea^'^-d debtor, is entitled in an administration action over other • 
creditors of the same class, is not affected by sec. 10 of Judicature Act, 
1875 : Held also, that a creditor who had obtained such a judf^ent and 
hud delayed for three years to enforce it, did not l)y snch delay lose 
his right to priority, he not having had notice of the debtor's 
insolvency. — Winehouse y. Winehouse, 51 L.J. Ch. 560; 46 L.T. 362; 80 
W.E.729. 

(iii.) Ch. DiV. P. J. — Judgment Debt — Priority — 4 5 W. M., c. 20, — 

23 ^ 24 Viet., e. 38, s. 3.— A judgment debt which has not been registered 
ranks pari passu with bimplo contract debts in the administration of an 
estate. — Fan QheUnve v. Nerinck, 80 W.B. 789. 

(iv.) Ch. DiV. V. C. B. — Legacy of Income — When Payable — TFi/e's fiepa^ate 
Business — Gift by Husband to Wife. — Testator directed his trustees to 
invpst £1000 in specified seenrities and pay the income to his wife. 
At his death £1000 was actually invested in those securites : Hold that 
the wife was not entitled to interest on the £1000 till the end of the second 
year after testator's death. The wife claimed to prove in resj>eot of 
goods forming part of the stock in trade of a basiuess which she alleged 
that she carried on separately : Held that she could not do so as her 
evidence was uncorroborated. 8he also claimed a piano given to her 
by testator ; Held a good gift.— Whittaker v. Whittaker, 80 W.R. 787. 

G 
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AgreementB and. Contracts 

(i.) Q. B. Biv. — Breach — Bamagee — Bpinoieness . — In an action for breach 
of contract to deli^r goods, it appeared that the goods were not 
procurable in the market, that plaintiff had entered into a contract of 
Bubsale, which, in consequence of the breach of contract, he could not 
perform, that defendant did not know of tliis contract, but that he 
knew that plaintiff had bought for resale : Held that plaintiff could not 
recover damages for Joss of profit on the resale . — Thol v. Hend^son, 
L.E. 8 Q.B.D. 467 ; 46 L.T. 483. 

(ii.) C. A. — Covenant against User — Threatened Breach — Injunction, — A 
person who has covenanted not to use a building for certain purposes 
will not be restrained from erecting a building seemingly adapted for 
such purposes. — Worsley v. iS'i&ann, 51 L.J. Ch. 576. 

(iii.) C. A. — Sale of Shares — Custom of Stock Exchange — Negligence — 30 Vtct., 
c. 29, 8, 1. — Defendants being instructed by plaintiffs to sell certain 
shares in a company, for the acconnt, did so, and exchanged bought and 
sold notes, which were void under 30 Viet., c. 29, s. 1, as they did not 
state in whose iiauio the shares stood. Before the name day the company 
became insolvent, and the transferee repudiated the contract: Heldt in 
an action for damages against defendant, that an alleged custom on the 
Stock Exchange to disregard the provisions of 80 Viet., c. 29, was no 
defence. — Neilson v. James, 51 L.J. Q.B. 869. 

Arbitration 

(iv.) Q. B. Div. — Costs of Reference and Award, — An arbitrator having 
authority under the submission to deal with the costs of the reference, 
bus authority to deal with the costs of the award. — Re Walker and 
Brown, 51 L.J. Q.B. 424; 30 W.U. 703. 

Bank:— 

(v.) C. A. — Bank of England — Action on Note -Alteration of Number . — 
Decision of Q.B. Div. (see vi., p. 2) reversed. — Svffell r,Bank of England, 
61 L.J. Q.B. 401. 

. Bankruptcy 

(vi.) C. A.— — Deposit — Bankruptcy Rules, lS70,r. 146; 1878, r. 2. — 
Decision of C. J. B. (see vii., p. 48) affirmed. — Ex parte Rosenthal, Re 
Dickinson, L.R. 20 Ch. D. 816 ; 51 L.J. Ch. 559 ; 80 W.R. 667. 

(vii.) Ch. Div. V. C. H. — Bankruptcy in Australia. — Upon a bankruptcy 
in Australia, ihmvI estate of the bankrupt out of the eoloiiy does not 
become vestod in his assignee. — Waite v. Binyley, 30 W.R. 698. 

(viiii) C. A. — Close of Bankruptcy — Re-ope^iing — Bankruptcy Art, 1869, sa, 
47, 71. — The Court has power to re-t'peu a hankrnptoy after an order 
has boon made closing it, hut such an order will not he made without 
notice to credit ors whose debts have been contracted after the adjudi- 
cation, nor without lotting them in to prove against property of the 
bankrupt acquired after the close of the ban^uptoy. — Ex parte Pitt, 
Re Gosling, L.R. 20 Ch. D. 808 ; 30 W.R. 763. 

(iz.) C. J. B . — Co7npositio?i — Delay tn Registering Resolutions, — A debtor 
will not be allowed, by delaying registration of the resolutions, to post, 
pone payment of a composition which has been accepted by his creditors. 
parU Whitnall, Re WhitnaU, L.R. 20 Ch. D. 438 ; 46 L.T. 776. 

(z.) 0« A.— Composition — Examination of Debtor — Presence of Short^hand 
Writer. — A meeting of creditors under a liquidation petition refused to 
allow a short-hand writer to be present on behalf of one of tbe creditors 
to take notes of tbe debtor*! examination by bim, and no note of tbe 
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examination was taken. The debtor’s statement was, in the opinion 
of the Court, insufficient. Kesolntions acoeptiuf; a composition were 
passed by the statutory majority : Held tliat the proccedinprs were 
irregular, and that the resolutions onp'ht not to be registered, but that a 
fresh meetinf? ou(;ht to be summoned. — Kx parte Solomon, Re Tilley, 
L.R. 20 Ch. D. 281 ; 30 W.R. 603. 

(»•) O. A. — Composition— Assets. — A debtor filed a liquidation petition 
showing £1,293 debts and no assets. A majority of the oreditors passed 
resolutions accepting a composition of sixpence in the pound, though 
it was known that the debtor was in receipt of £5 a week salsry : Held 
that the resolutions ought not to be registered . — Eiv parte Hall, Re Parnell, 
30 W.R. 738. 

(ii*) C . A. — Evidence — Deposition «»n File-- Service of Copy — Costs. — When a 
party to an application in the Bankruptcy Court gives nofice of his 
intention to use as evidence at the hearing of an application a deposition 
which is on the file, though filed for another purpose, he ought not to 
serve his opponent with a copy of it. — K.r parte Hall, Re Cooper, L.R. 19 
Ch. D. 680; 51 L.J. Gh. 656; 46 L.T. 649. 

(iii.) C. A. — Evidence — Witness — Refusal to Answer— Tending to Criminate , — 
Decision of C. J. B. (see iii., p. 49) affirmed. — Ej: parte Reynolds, Re 
Reynolds, L.R. 26 Ch. D. 294; 46 L.T. 608; 30 W.R. 651. ^ 

(iv.) C. A. — Fraudulent Preference — Pressure by Creditor — Bankruptcy Act, 
1869, s. 92. — On the 17th of February, a debtor told one of his creditors that 
he was about to stop payment, and the creditor then pressed for security 
for his debt and threatened to commence proceedings at once, if he did 
not fulfil a previous verbal promise to give the creditor goods or tlioir 
equivalent as a security. On the 19th of February the debtor gave two 
bills of exchange aeoe[>ted by other firms, to a third person, tube handed 
to the creditor, an<i on the 24th ho filed a liquidation potiiion and was 
afterwards tuade a bankrupt : Held that the delivery of the bills of 
exchange was a fraudulent preference. — Er. parte Hall, He Cooper, 
L.R. 19 Ch. D. 680 ; 61 L.J. Ch. 666; 46 L.T. 649. 

(v.) C. A, — Lease — Disclaimer — Chattels — Order and Disposition — Bankm 
ruptcy Act, 1869, ss. 15, 23. — Ironworks with loose tools and machinery 
were demised together at an entire rent. The trustee in liquidation of the 
lessee disclaimed the lease, and then claimed the tools and machinery as 
being in the debtor’s order and disposition : Held that on the execution 
of the disclaimer, the tools and machinery were surreiiflered to the lessor. 
— Ex parte Allen, Re Fussell, L.R. 20 Ch. D. 341 ; 30 W.R. 601. 

(vi.) C. J. B. — Liquidation — Receiver and Manager — Bankruptcy Rales, 1870, 
r. 260. -The cied)ti>rs under a liquidation are onfifI»»d lo Tiiiir>ii<ate 
the rtvelver and iiinna'.'fi Fx parte Le M’ultnn, 5, L.J. Ch. 

539; '16 L.T. \:u ; 30 W.R. 612. 

(vii.) C. J. B. -Eotir*' nf Art »/ B'n.krupt^y— Arailnlde for Adjudication — 
Bankruptcy A'’t, 1869, ss 94, 95.- Ap: c’lants claimed to retain money 
in respect of trarisaciious in relatiou to the bankrupt's propi'rty, 
entered into at a time when the\ had notice of an act of bankruptcy 
committed by him to which the title of the trustees related back, but 
committed more than six months before iho presentation of the 
petition on which he was ailjudicated bankrupt : Held that this wns not 
a protected transaction within see. 95, sub-sec. 1, Bankruptcy Act. — 
Ex parte Tllliard, Re Barnes, 30 W.R. 568. 

(viii.) C. A . — Notice of Act of Bankruptcy — Available for Adjudication- 
Bankruptcy Act, 18^*9, 88. 94, 95. —A trader committed an act of bauk- 
mptcy, and more than six months afterwards was adjudicated a bauk- 
rnpt apon a second act. Between the dates of the two acts money wai 

G — 2 
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paid to him by a depoeitory haviog notice of the first act of bankruptcy i 
Held ihfit the payment was protected by sec. 94, Bub.seo. 2 of Bankruptcy 
Act. — Eos •pwi'te Qtiilteft lie Bames, 30 W.B. 739. 

(i*) C. A. — Petition — Secv/red Creditor — Formal Defect — Amendment— Bank- 
ruptcy A ct, 1869, 88. 6, 82. — A petitioning creditor stated in his petition, 
that he bad no security for his debt. He in fact had a charge on some 
property of the debtor, and informed the debtor’s solicitors that the 
security was not valued at anything. At tha hearing he stated he would 
give it up for the benefit of the creditors, and the registrar dismissed the 
petition as not complying with sec. 6 of Bankruptcy Act : Held that the 
registrar should have amended the petition and made the adjudication. 
—‘Ex parte VanderlindeUt Re Pogose, L.R. 20 Ch. D. 289. 

(ii.) C. A. — Power to Chder Bankrupt to File Cash Account — Bankruptcy Act, 
1869, 8. 19. — The Court has power to order a bankrupt to file a cash 
account of his receipts and payments. — Ex parte Moir, Re Moir, 
80 W.R. 738. 

(iii.) Q. B. Biv. — fifoppage in Transitu — Goods in Warehouse. — The 
right of an unpaid vendor to stop delivery of goods whilst in transit is 
not deterniified until the goods have been actually delivered to the 
purchaser or to his agent to keep the goods. Goods carried by railway 
and warehoused on arrival, at the risk of an agent instructed by the 
purchaser to ship them, are not so delivered.— v. Marshall, 
46 L.T. 693. 

(iv.) C. A. — Trustee — Appointment of — Purchase of Debt — Undue Influence — 
Trustee's Solicitor — Costs. — It is a gross abuse of the bankruptcy law for 
anyone to purchase a debt owing from the bankrupt with the view to 
carry the clioico of a trustee ; and it is also improper to seek to obtain 
influence over a trustee by purchasing a debt due from him. The 
solicitor to a tinistee who had been appointed by means of such 
improper proceedings : Held not entitled to his costs out of the estate. — 
Ex parte Harper, Re Pooley, 30 W.R. 660. 

(v.) C. A. — Trtist Fund Mis-appUed—Follovnng Trust Moneys. — Decision of 
Q. B. Oiv. (see iv.| p. 4) affirmed. — Harris v. Truman, 61 L. J. Q.B. 888 ; 
30 W.R. 638. 

Bill of Sale:- 

(vi.) Q. B. DiV. — Co7xsiderntion—il §r 42 Vict„ c. 31, s. 8. — A bill of sale, 
after reciting that the mortgagor had applied to the mortgagee for an 
advance of £70, less £16 agreed interest and expenses to be retained as 
thereaffor expressed, witnessed that in consideration of £64, being the 
said £70 loss the sum of £16 deducted and retained therefrom, and 
which said sums of £54 and £16 conjointly were paid to the 
mortgagor by the mortgagee, Ac. In fact only £64 had been paid to the 
mortgagor : Held that the consideration was truly set forth within the 
meaning of sec. 8 of Bills of Sale Act, 1878. — Collis v. Tuson, 46 L.T. 887. 

(vii.) C. A..--Registrai\on — Affidavit of Attestation— il ^ 42 Viet., c. 31, ss. 
8, 10. — The affidavit of the exeention and attestation of a bill of sale must 
state that the attesting solicitor was present and witnessed the due 
exeention. — Ford v. Kettle, 46 L.T. 666 ; 30 W.B 741. 

Charity 

(viiJ.) Ch. Div. K. J. — Action wider trusts of Charity Deed — Consent of 
Charity Cofnmiss toners — 16 17 Viet., c. 137, ss. 17, 62, — An action to 

administer the trusts of a deed regulating the mode of worship in a 
building registered aud used as a place of meeting fur religious worship, 
camiot be brought without the consent of the Charity Commisaionera. — 
GIvn Y. Gregg, 61 L.J. Ch. 651} 46 L.T. 875 } SO W.R. 688. 
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Common 

(i. )Ch. Div. P. J. — Ct>pyhnl(Ier-^Pr 0 seriptiv$ Right — Conservators of 
Common — Right of Action-^2 if 3 Will, IV. ^ c. 71, «. 1. — Conservators were 
appointed under a special Act to preser^ a common for public roorea- 
tion, the rights of commoners being saved. Defendant, an occupier of 
copyhold lands, claimed a prescriptive right to turn out an unlimited 
number of beasts, having doiie so for more than forty years : }{eld that 
no such right could ho claimed, as, in order to have a legal origin, the 
claim must be. either for a fixed number or by levancy and couchanoy | 
and that defendant could be sued by the conservators under the power 
in their Act enabling them to prevent itiinuthorised person from turning 
out cattle.— Jl/w/ev v. CUjffonl, 4G L.T. 5fil ; 80 VV.R. 006. 

(ii.) Ch. Div. V. C. H. — Inrlosvre — Agret^menl hetu'sen Lord and 
Tenants — 29 (leo. If., c. 36. — The Act 29 Cioo. II., c 36, does not apply to 
agreements by persons having a right to ]iroperty in hushes and tindor> 
wood ; but only to agreement by persons entitled to common of pasture.— 
NichoUs V. MUfonI, L.R. 20 Ch. D. 880; 61 L.J. Oh. 4«5 ; .30 VV.R. 609. 

Company 

(iii.) C. A. — AUntmmxt of Shares — Constitution of Company. — The articles of 
a company provided that the directors should bo not loss thiiii three, and 
that any casual vacancy might be filled up by tlio boarcL and that the 
board might act notwithstanding any vacancy in their ’body. There 
were only three directors ; one resigned and afterwards the remaining 
two allotted shares to defendent, and elected him a director; defendant 
attended a meeting of directors and confinned the allotment : Held that 
the allotment was binding on him and he was liable to pay calls on the 
shares. — York Tram wans Co. v. WillowSf h.li, 8 Q.B.l). 686; 61 L.J. 
Q B. 257; 46 L.T. 296 1 30 W.R. 624. 

(iv.) C. A. — Articles of Association — Lien on Shares — Debt of Joint Holder, 
— Decision of V. C. B. (see iv., p. 52) afiirmed. — Hew London and Brazilian 
Rank v. Rrocklebankt 30 W.R. “VS?. 

(y.) C. A. — Promoter — Misrepresentation in Prospectus — Action for Deceit, 
— The prospectus of a company stated that the preseut value of the 
turn over or out-put of the entire works was more than a million sterling 
per annum. riaintifT, in an action gainst the promoters for niis-stato- 
nients in the prospectus alleged that this was untrue: Held that the 
expression was ambiguous, and that as plamtiff did not state in what 
sense he understood it, he could not rely on it as a ground of action. 
The following mis-statements also held not to oiTord a ground of action ; 
a person being incorrectly stated to be a director, it appearing that 
such statement did not iii6uciicc plaintifT in taking shares ; a mistake of 
£3,000 ont of £301,000 in the valuation of the property of the company, 
and the omitting to state that future instalments of ))urchHHO. money to 
be paid by the company carried interest. — Smith v. Chadwick, L.R. 20 
Ch. D. 27 ; 46 L.T. 702 ; 30 W.R. 661. 

(vi.) Ch. Div. P. J. — Win ding -wp — Contributory ^Virec tor — Qualifi cation 
Shares. — A mere application for the number of shares necessary for the 
qualification of a director, together with the fact of acting as a director, 
will not, when no shares are ever allotted, constitute a contract to take 
shares, so as to make applicant liable as a contributory. — Carmichael 
and IletritPs Case, Re Electric and Magnetic Co., 46 L.T. 663 ; 30 W.R. 742. 

(vii.) Ch. Div. P. J. — Winding-up — Contributory — Life Assurance — Partici- 
patiny Policy — Assignment , — Under the articles of association of an 
assurance society members included the holders of participating policies 
duly registered and the directora had p(.twer to require evidence of 
assignment of policies before registering the assignee. A policy was 
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apfiigned, and the assifmee paid the premibmB on it five months before 
winding'Op, bat no evidence of assignment was offered to the directors, 
and the assigned was not registered as a member: Held that the 
assignee was not a con^ribntory. — Bandera* Case, Re Albion Life Atawranee 
Society, L.B. 20 Ch. D. 403 ; 61 L.J. Ch. 579. 

(i.) Ch. Div. F. J. — Windina.up — Contributory — Paid~up Shares — 
Nominei' of VtudurSO Sf 31 Viet., e. 13^, s. 25.— Whflre a vendor to a 
roin|.mny contracted to accept (lart of bin purchase-money in shares 
t > t>e iMHiiefi an parily paid up, and the contract is duly registered, the 
vendor's nominee is entitled to the benefit of tKe otintract iu the winding- 
op of the C mpaiiy. — Kirby a Case, Re Dominion of Canada Plumbago 
Co., 46 I..T. H82. 

(ii.) Ch. Div. P. J. — Winding-up — Direcior*a Liability — Dividends out of 
Capital Cow/*auie< Act, 18*52, s. 165. — The Articles of a Company pro- 
vided that all moneys borrowed, or received under fire insurances, 
should be deemed capital, and that no dividends should be paid out of 
capital. The directors paid dividends on preference shares out of moneys 
received under a fire insurance, and also out of moneys borrowed 
expressly for the purpose. The personii who had advanced the moneys 
afterwards proved in respect of such moneys in the winding-up : Held 
that the directtiis were liable to refund the dividends paid out of the 
iusurarioe moneys, and the amount obtained by the persons who had ad- 
vanced the loans to the company under their proof in the winding-up. — 
Re Alemndra Palace Co., 46 L.T. 730 ; 30 W.R. 771. 

(in.) Ch. Div.V. C. B. — Winding-up — Directors* Liability — Dividends out 
of Capital— StUojf — Statute of Lvmitationa — Companies Act, 1862, s. 165. 
— Held that directors of a company who bad paid dividends out of 
capital were guilty of a breach of trust within sec. 165 of Companies Act, 
1862, and jointly liable to refund the money so paid, that the Statute 
of Limitations did not affect their liability, and that they were not 
entitled in the winding-up of the company, to set off debts due to them 
from the company. — Rs Exchangd Banking Co., 51 L.J. Ch. 625 s 46 L.T. 
474 s 30 W.R. 696. 

(iv.) C. A.m'^Winding-vp— Evidence — Form of Afidavit — Companies Aet,lS62, 
s. 170 — Ord. 37, r, 3. — It is now too late to object tornle 4 of theOi^erof 
November, 1862, made under sec. 170 of Companies Act, 1862, as being 
ultra vires, and that rnle is not affected by anything in the Judicature 
Acts and Bnles. — Ae New Callao Co., 80 W.R. 647. 

(v.) C. A. — Winding-up — Impossibility of Carrying on Business. — When the 
Court is satisfied that there is no possibility of carrying on the principal 
business for which a company has been formed, a winding-up order will 
be made though the company is carrying on a snbsidiary businoss inolnded 
in the articles, and the petition has been presented within a year 
from its incorporation. — Re German Date Coffee Co., L.B. 20 Ch. O. 169; 
51 L.J. Ch. 564 ; 46 L.T. 327 ; 80 W.R. 717. 

(vS.) Ch* Div. F .J.^lTindin^-ttp — Official Liquidator — Action against— 
Personal Contmef.-<-The Court refused to restrain an action against an 
official liquidator personally for work done for the benefit of the estate. 
^Rs Original Hartley Pool CoUisries Co., 61 LJ. Oh. 606. 

(vB.) 0. A. — Winding-up— Rient — Leave to Distrain— Companies Act, 1862, 
ts. 87, 163. — A penon in the position of a landlord to a oompany in 
liquidation, who has not distrained before the oommenoement of the 
winding-op, is primd facie only an nnseoured creditor in respect of the 
rent, and oan only prove for all rent due at date of proof, and cannot 
distndn without the leave of the Oonrt. Rules adopM by the Conrt ae 
to ffiving such leavh stated, — Rs Oak Pitts Colliery Co., 80 W.R. 759. 
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Copyright 

(}.) Oh. DIy. W. X — Vutie—Dnmaiie Pieet — S ^ 4 Will. IV., e, 16— 
6 ^ 6 Piet., e. 46, n. 80, 22. — The publication ot a dramatie pieoa or 
mnaioal oomjyosition as a book before ifc kas been publicly performed 
does not deprive the author or his assignee of the ezolokive right of 
performing it. — Chappell v. Boosey^ 30 W.R. 733. 

(ii.) Q. B. DiVa — Picture — License ta R^^-produce — Reciistratwn — 16 ^ 16 
Vict., c 12, s. 14—25 lV 26 Viet . c. 68. — The a«siurnee8 of the oopyriKht 
in a picture sold to plaintiff the sole right to reproduce it inchromo for 
two years. This agroenient was not logisterod, and plaintiff's chromo- 
lithograph plate was not engraved with the name of the proprietor and 
date of piildicHtioTi as required by 15 & l(» Viet., o. 12, s. 14. Defen- 
dant published chromo-lithographs of the same picture made indepen- 
dently ; Held that plaintiff was entitled to reco^'er damages from 
defendant, as the license to reprodnee did not require registration, and 
defeniiant had infringed the copyright in the original picture . — Tuck v. 
Canton, 61 L.J. 363. 

County Court:— 

(iii.) P. D. A. DiV. — Admiralty Jurisdiction — 31 ^ 32 VicL, c. 71 — 32 Sr 33 
Fict., c. 51. — The jurisdiction conferred by sec. 2 of Connty Courts 
Admiralty Jurisdiction. Act, 1869, is not ousted by its being shown 
that the owners of the ship proceeded against wore, at the institution 
of the suit, domiciled in England and Wales, and it extends to cases where 
the assignee of a bill of lading claims damages in respect of a breach 
of contract in such bill of lading. — The Uona, 46 L.T. 601 ; 30 W.U. 614. 

Crimes and Offences 

(iv.) Q. B. Div. — Adulteration — Prosecution hy Private Person — 38 (J* 89 
Viet,., c. 63, ss. 6, 14. — A private person taking proceedings under sec. 6 
of Sale of Food and Drngs Act, must comply with the provisions of see. 
14. — Parsons v. Birmingham Dairy Co,, 30 W.K. 748. 

(v.) C. C. B. — Assault — Prize-Fight — Aiding and Abetting.— -A prize-fight is 
illegal, and all persons aiding and abetting therein are guilty of assault, 
but mere voluntary presence thereat does not, as a matter of law, 
necessarily render persons so present guilty of assault as aiding and 
abetting the fight. — Regina v. Coney, L.R. 8 Q.B.D. 684; 61 L.J. M.O. 
66 ; 46 L.T. 307 ; 30 W.R. 678. 

(vi.) Q. B. DiV. — Flementary Education — Attendance at School — Reasonable 
E, reuse — Rye. Law,— The bye-laws made by a school attendance com- 
mittee provided that the parent of every child between five and thirteen 
years of age should cause suoh child to attend school, unless there should 
be a reasonable excuse, and any of the following reasons should be 
reasonable excuses, namely, efficient instruction elsewhere, preven- 
tion by sickness or other unavoidable cause, no elementary school within 
two miles. On a summons against respondent for not causing his child 
to attend school, it was proved that the child bad invariably been 
sent from home in proper time, and that on two occasions only had 
respondent been inform^ of the non-attendance of the ohild s Held that 
the magistrates were justified in holding that respondent had a reason- 
able excuse.— Belpsr School Board Committee ▼. Bailey, 61 L.J. 
ll.G. 91. 

(vil.) Q. B- Diw . — EUmentary Education — Attmdtince Order — 39 ^ 40 Viet, 
c. 79, ss. 8, 11, 48—41 Viet., e. 16.— The effect of the repeal of sec. 8 of 
Elementary Education Act» 1878, by 41 Viet., c. 16, is to virtually repeal 
seo. 11, sub-sao. 1 of the former Act,— Rounders v. CrwuJ&rd,4A L.T. 420, 
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(!•) Q. Bt Diy . — EUmentary Education — Penalty-^3 ^ 34 Viet, e, 76, i, 
74. — ^The limit of five Bhillings imposed by see. 74of Elementary Edaoation 
Act, 1879, to the amognt of the fine with costs to be imposed in respect 
of the breach of any bye-law, does not inolnde the costs of a distress 
to enforce payment under 11 A 12«yict., c. 48, s. 19.-- Cools ▼. PlasJcett, 
46 L.T. 883. 

(ii.) Q. B. Diy. — Extradition — Subject of State not party to Treaty — Foreign 
WartayU — Authentication — 83 ^ 34 Victf o. 62. — Held that the proTisions 
of the Extradition Tyeaty between the United Kingdom and the 
Netherlands apply to all persons whatsoever their nationality, who have 
committed any of the orimes specified in the treaty within jurisdiction 
of the State requiring extradition. A dooiiment produced before a 
magistrate as the foreign warrant of arrest under sec. 10 of Extradition 
Act, 1870, was sealed with the seal of the department of justice at the 
Hagne, and purported to be a copy of the decree of the criminal 
oonrt there, authorizing the criminaVs arrest: Held that this was a 
sufllciently authenticated foreign warrant within that section. — Regina 
V. Cane, L.E. 9 Q.B.D. 93; 51 L.J. Q.B. 419; 46 L.T. 692. 

(iii.) C. O. TEL , — Larceny — 24 ^ 26 Viet., e. 96, $. 76. — A solicitor was 
intrusted by a client with money to invest on mortgage on the client's 
behalf, and he fraudulently misappropriated it to his own use: Held 
that no offetice had been committed under sec. 76 of Larceny Act. 
— Regina v. Newman, L.B. 8 Q.B,D. 706; 61 L.J. M.C. 87; 46 L.T. 
894 ; 80 W.E. 660. 

Debtor and Creditor 

(iv.) Q. B. Diy Ac cord and Satisfaction — Payment by Cheque for Smaller 
Amount — Payment by a cheque for £100 payable on demand and duly 
honoured, given and aooepted in settlement of a debt of £126, is a good 
accord and satisfaction as to the whole debt, — Qodda/rd v. (fBrien, L.K. 
9 Q.B.D. 87 ; 46 L.T. 306 ; 80 W.B. 649. 

(v.) Q. B. Diy. — Attachment of Debt^ Secretary's Salary — 88 ^ 34 Viet, 
e. 80, s. 1. — A judgment debtor was secretary to a company, and in 
receipt of £200 a year paid quarterly : Held that be was not a servant 
within the Wages Attachment Abolition Act, 1870. — Cordon v. Jennings, 
L.R. 9 Q.B.D. 45 ; 51 L.J. Q.B. 417 ; 46 L.T. 534 ; 80 W.R. 704. 

(vi.) Ob. Diy. P. J* — Charge on Present and Futwre Property. — D., shortly 
before bis death, execute a charge in favour of T., whereby he charged 
all his present and future personalty with all sums due to T., at any 
time he should make use of the charge : Held that the charge was void 
as to future property, but valid as to property belonging to D. at the 
date of the charge. — Tadman v. D'Epineuil, 30 W.B. 702. 

(vii.) O. A.— Committal — Means of Debtor — Wife*s Separate Estate — 82 ^ 83 
Kiet., e. 62, s, 5. — Defendant had allowed judgment to go by default for 
£29 for hay and oats supplied by plaintiffs for horses kept at a residence 
where defendant was living with bis wife. Defendant was an undischarged 
bankrupt, but his wife had separate property. The Court discharged 
an order for defendant's committal, being satisfied, on the evidence, 
that he had no means of paying the debt. — Chard v. Jervis, 61 L.J. Gh. 
428 ; 80 W.R. 604. 

(viii.) Oh. Diy. N. J* — Committal — Discharge at end of year — 88 ^ 88 
Viet, e. s. 4. — Where a note was added toa writ of attachment that the 

writ did not authorise an imprisonment for more than one year : Held 
on motion to discharge the prisoner, that no order for his discharge was 
nsesssary ■ Brooke v. Edwards, 80 W.R. 666. 
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(i.) C. SummoiM^JtuUs of Stock Swehango-^SoitUng day 

obtained by Fraud^De/attUer — Dietribution of Assets — Seevrity. — By th« 
rales of the London Stock Exchange basins in the shares of a new 
company are contingent on the appointment of a special settling day by 
the committee : Held, that if the appointment of a settling day has been 
obtained by fraud, the validity of contracts in relation to shares is 
nnaffected thereby. A creditor of a defaulter on the Stock Exchange 
who has taken the benefit of the private distribution of Stock Exchange 
assets made by the Stock Exchange official assignee, is not preclude 
from taking legal proceedings for the recovery of the balanoe of his 
debt. Where pi*oceediugs on a debtor^s snmmonR are stayed, pending an 
action to try the validity of the debt, in determining whether the debtor 
Fhall give security, regard ought to be had to the probability of his 
Biiccess in the action as welt as t-i his solvency. — £« parte irard, lie Ward, 
L.R. 20 Ch. D. 350 ; Fx parte Harris, Re Hard, SO W.R. 660. 

(ii*) C. A. — Fraudulent Conveyance Elis,, e» 5. — Decision of Fry, J. (see 

iv., p. 65) affirmed. — Golden v. Qilham, 51 L.J. Ch. 603. 

(iii.) Q, B. Div. — Illegal Consideration — Comptmnding Felony, — In order to 
render illegal the receipt of securities by a creditor from his debtor, 
where the debt has been contracted under circumstances which might 
render the debtor liable to criminal proceedings, it is not ^enough to 
show that the creditor was thereby induced to abstain from prosecntiiig. 
— Flower V, Sadler, L.tt. 9 Q.B.D. 83. 

(iv.) C. A. — Insolvency — Closq o/-~32 & 33 Viet., r. 83. — Decision of Kay, J. 
(see v., p. 63) affiimed. — Fordham v. Clagett, 46 L.T. 719. 

(v.) Ch. Biv. Bl. j. — Money Lending — Advertisement — Representation,--^ 
Where a man represents to the public by advertisement that he will 
lend money on easy terms, and afterwards lends it on very hard terms, 
the onus lies upon him to show that he has removed from the borrower's 
mind the impression produced by such representation, and has explained 
to him the terms on which the loan is made. — Moorhouee v. Woolfe, 
46 L.T. 374. 

Defamation 

(vi.) Q. B. Div. — Libel — Evidence — Character of Flaintiff^FUading—Ord, 
19, r. 4. — In an action for libel, defendant pleaded that the libel was true, 
and tendered evidence of plaintiff’s general bad character, of the 
existence of rumours before publication of the libel that plaintiff bad 
been guilty of the conduct imputed to him, and of particular acta of mis- 
conduct : Held that evidence of general bad character could not bo 
admitted as it was not referred to in the statement of the defence, and 
that evidence nnder the other heads was never admissible. — Scott v. 
Sampson, L.B. 8Q.B.D. 491 ; 61 L.J. Q.B. 880; 46 L.T. 412 ; 80 W.R. 641. 

(vii.) C. A. — Libel — Injunction to Restrain Publication — Judicaiwrs Act, 1878, 
s, 25 (8). — A shareholder in a company issued a circular to the other 
shareholders intimating that the company was a rotten one and inviting 
co-operation in self-defence : Held tliat, thongh the Court bad jurisdiotion 
on an interlocntory application to restrain the issue of the circular, it 
would not do so because the statements were not shown to be false, 
there was no allegation of an intention to continue the issue of the 
circular, and it was a privileged communication.— Quarts Hill Gold 
Mining Co. v. Beall, 46 L.T. 746 ; 80 W.R. 688. 

Easement 

(viii.) Ch. Div. K. J.—Fosc*a— Unify of Oiewersfcip— Divtsien of Tenements. 
— Pkdntiff was lesiee of No. 2 in a street, tbe snooesdve oooopiers of 
which premises bad sioos 1862, painted their names on a faseiai part of 
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wbioih ejdended orar No. 8, balonging to the lame landlord t Held, on 
the eridenoe, that the laeoia formed part of plaintilf a tenement, and 
waa not Inclodecl in the leaae of Ho. 8.— •Fronete ▼. Hayward, 46 L.T. 
669 ; 80W.B.744. e 

(i.) Q. B. Div. — Highway^ Uight to Su^ort — Adjoining TFoM— Bepotr. — 
When a lemtnde of aapport to a hi;chway by a wall has been acquired, 
the owner of the highway ia, in the absence of express stipnlaiion, 
boniid to repair the wall when out of repair and insufficient to sopport 
the high way .—iStoc^purt Highway Bowrd v. Qrant, 61 L.J. Q.B. 867; 
46 L.T. 3S8. 

(ii.) 0. A* — Light — Preaeription — Neto Windows* — Where new windows have 
been substituted for ancient lights, accnrate evidence of the position of 
the ancient lights and of their coincidence with the new windows must 
be produced in order to obtain an injunction against obstruction.— 
Fowlers v. Walker, 51 L.J. Ch. 443. 

Eoolefliastioal Law 

(ill.) P. C« — Eceleaiastieal Offencs—Sentenes of Court.— A judge has no 
discretion, while fltiding a defendent guilty of ecclesiastical offences, to 
absolve him from all ecclesiastical censure or punishment, but should 
pronounce what he considers to be an appropriate sentence.^ Hartin v. 
Mackonochde, L.R. 7 P.l). 94; 46 L.T. 699. 

(iv.) ArohOB Ot. — FaeuUy-^Judieinl Discretion. — On an application by the 
incumbent and ohim'hwardens of a parish with the consent of the vestry 
for a faculty for alterations in the parish church, they should be able to 
show that the alterations will render the church more convenient and fit 
for the accommodation of the parishioners, or that a majority of the 
congregation desires the alterations. — Peek v. Trover, L.R. 7 T.P. 81. 

(v.) H. L.'—iifomtton — Tnhihition — 37 ^ 38 Viet, c. 86.— A monition 
admonished a clerk to abstain for the future from doing certain acts 
■pecified in the representation on which the monition wqs founded ; and 
also from all practices, acts and things of the same or like nature : Held 
that the judge had jurisdiction to insert this last danse in the monition. 
An inhibition recited the disobedience of the clerk to the monition on 
which it was founded in regard to certain acts specified in the monition : 
Held that it was no ground for a prohibition that the inhibition also 
recited the disobedience of the clerk with respect to certain other acts 
not •pecifloally referred to in the monition.— Hnrapht v. Lord Pemanee, 
L.B. 7 App. 840 ; 80 W.U. 768. 

(vi.) Q. B. Div. — iVomofion cf Sait by Bishop — HsaWtiy— 8 ^ 4 Viet, c. 86, 
ss. 7f 18, — A bishop, who promotes a suit against a derk nolding prefer- 
ment in his diocese, in pursuance of secs. 7, 18, of Church Discipline 
Act, 1840, and who is not patron of the living of the derk, is not 
disqualified from hearing and determining the suit so promoted, by a 
mere allegation of interest.— JRsyttia v. Bishop of St. Alhans, 46 L.T. 698. 

(vii.) Arohei Ot«— Bsprsisniotioa by Chwrehwarden^New Churchwarden^ 
87 ^ 88 Ftri., e. 86, s. 8. — When a representetion under the Public 
Worship Regulation Act, 1874, in which the %icnmbent of a pariah 
church is the party complained is made by a^'churchwarden ii the 
parish, who subsequently oeasea to be ohurohwdrden, the Court haa no 
power to anbstitnte the newly-eleoted churchwarden aa oom|dainant, 
or give Mm leave to intervene. — Perkins v. Bnraght, L.B. 7 P.D. 81. 

Bleotionr-' 

(viii.) Q, B» Xleetian^-Subseription to HominaUon Paper— 

A ^ 8S Fikt, e. 4A ^ (8).— At a municipal eleoticii where there 
Wile four epcenoiee, a bsurgeaa anbaoribed four pmniwatiiiin papara 
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whiob were duly deliyered to the town clerk, end gohieqiiently he 
.sabacrtbed another paper, which was %1io duly driiyeredt BM that 
the firtt four papers were yaltd, and the last omy invalid nnder sec. 1, 
anb-seo. 8 of Municipal Elections Act, d875.— Buroovns y. CoUini, 
L.B. 8 Q.B.D. 450; 51 L.J. Q.B. 835. 

Fishery:— 

(i.) Q. B. Dlv.— Riv 0 r-^PnhUe Riffhi — Profit d prsadre.— The 
public have nn rif^ht to fish in a non-tidal naviifable river. Such right 
cannot be acquired by custom . — Peareo v. Scotcherf 46 L.T. 842. 

(ii*) Q. B. Dlv. — Tiiil Riner^ Reason tbl§ Olaim nf Right^Juriadietion, of 
Just'cfia. — A mere claim by a man of a right to 6sh as one of the 
public, supported by very slight evidenre, is not such a reasonable 
claim as to oast the' jurisdiction of the justices. A river is a tidal 
. river iu such parts only as are within the regular ebb and flow of the 
highest tides. — Reece v. Miller, L.R. 8Q.B.D. 626; 51 L.J. M.C. 64. 

Highway 

(iii.) Q. B. Div. — Ratrctordinary Tmjlic— 41 ^ 42 Viet, c. 77, s, 23.— 
Appellants conveyed manure by means of a traction-engine and trucks 
along a road which had not been prepared for the weight of the engine, 
and which was in consequence rendered nnflt for use. The use of 
traction-engines was common in the neigh bon rhood, but not*i^pon this 
road : Held that this constituted extraordinary traffic within sec. 28 of 
Highways and Locomotives Act, 1878. — Regina v. Ellia, L.R. 8 Q.B.D. 
466. 

Husband and Wife 

(iv.) P, D. A. Diy. — Divorce-^Desertion^Conduet conducing to Adultery^ 
Semhle that the conviction of a wife for an offence against the criminal 
law is no ground for the refusal of conjugal rights by the husband, and 
if snch refusal conduces to her adultery, the Court will not grant the 
husband a dissolntion of the marriage . — Willicmaon v. WiUianuon, 
L.E. 7 P.D. 76 ; 51 L.J. P.D.A. 54 ; 80 W.R. 616. 

(v.) Ch. Div. F. J. — Divorce ^Dowor, — Right to dower is barred by a 
decree for dissolution of marriage obtained by the wife on the ground 
of cruelty and adultery . — Frampton v. Stephens, 51 L. J. Gh. 562 1 46 L.T. 
617 ; 80 W.B. 726. 

(vi.) O. A. — Divorce — ReeiiJiciUion 0 / Settlement — 22 ^ 28 Viet, e. 61, s. 5 ; 
41 Viet, c, 19, 8, 3.— On a dissolution of a marriage the power of the 
Court to make orders as to the applioation of settled property is a 
disoretionaiy power of the most absolute kind; and the Oonrt in 
exercising the power sh'onld take into consideration the guilt of either 
party, and may exclude the guilty party from the benefit of any 
provision . — Wigney v. Wigney, 46 L.T. 441 ; 80 W.B. 722. 

(vii.) Ch. Div. K. J.— flsparatton Deed^Cuatody 0 / Childrm-^Deeiiion of 
Arbitrator. — Proceeding in the Divoroe Court were compromised on 
certain terms providing for the execution of a deed of separation to 
contain all usual olausee as to aooess to children, Ao.,*’ sad to be settled 
by a counsel to be agreed upon : BM that the arbitrator selected to 
settle the deed had exceeded his powers in giving the wile the custody 
of the children daring certain ]^ods in tlw year.— Evsftbsd v. Burr, 
shed, 46 L.T. 690 ; 80 W.E. 782. 

(vitL) O. A. — Separaiion Deed^-^Sithtequont Adultery’---fudioidl Bepwrafiova 
20 A* 21 F»et., c. 85, «. 17.— By a separation deed between hnsbaad and 
wife made fn coneeqnenoe of the hnsbaad*# adultery, he sgieed to pey 
her an eannal snm ae aUmony, and she agreed not to bring any enit to 
pompsl him to allow her M 17 fnrthir sum. After the sepscatloa tha 
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hniband oomuitted adaltery, Mid the wife obtained a jtidioial separation : 
Held that, althongh the hnsband had recently become mnch weiJthier 
than he formerly was, the wife was not entitled to claim alimony from 
him beyond the agrSed amount. Decision of Hannen, P. (see L.B. 7 

P. D. 77) reyersed.— Gandv v. Qwndy, 61 L.J. P.D. A. 41; 46 L.T. 607 ; 
80 W.R. 678. 

§ 

(i.) P. D. A. DiV. — Sepa/rcLUon Heed — Subsequent Adultery, — Where 
hnsband and wife had bMn separated by deed in which the wife engaged 
not to avail herself of any act anterior to itS'date, and the wife sabse- 
qnently petitioned (br a divorce, establishing adnltery and omelty com- 
mitted before the deed, the Court declined to hold that the omelty was 
revived by subsequent adnltery. — Rose v. Rose, 80 W.R. 736. 

(ii.) C. A. — Separation Heed — Subsequent Co-habitation. — In 1862 defendant 
and his wife executed a separation deed which provided that the wife 
should be allowed to live apart from her husband and should have 
absolute control over her own property, and the husband covenanted to 
pay her £100 a year during their joint lives so long as she should live 
chastely. They resumed co-habitation in 1872 and separated again in 
1879 : Held that the deed was not rescinded by the subsequent co-habi- 
tation, and was a good defence to an action for the price of necessaries 
supplied to the wife since Negus v. Forrester, 46 L.T. 675; 

80 W.R, 671. 

(iii.) O. A.,^8ettlement — Wife*s Separate Property — Jewelry, — A marriage 
settlement contained a provision that all property to which the wife or 
her hnsband in her right at any time during the coverture should become 
entitled, should be held on certain trusts, except jewels, Ac., which it 
was declared should belong to the wife for her separate use : Held that 
jewelry presented to the wife before her marriage was her separate 
pro]>erty, and could therefore be taken in execution upon a judgment 
against the wife alone for a debt contracted before marriage. — Mercier 
V. Williams, 80 W.R. 720. 

Inturanoe 

(iv.) Q. B. Biv.— Firs Insurance — Fire after Contract and before Sale — 
Insurable Interest. A vendor contracted to sell a bouse to a purchaser, 
which had been insured by the vendor with plaintiffs against fire. 
After date of contract and before completion the house was damaged 
by fire, and the vendor received the insurance moneys from plaintiffs. 
Held that plaintiffs could not recover back the money, either for them- 
selves or as trustees for the purchaser. — Castellain v. Preston, L.R. 8 

Q. B.D. 613; 46 L.T. 669 ; 80 W.R. 597. 

Juatioe of Peace :~ 

(v.) Q. B. Div. — Hisqualifying Interest — Urban Authority^SB 89 Viet., 
e. 55, s. 258. — Although the mere fact that a justice is a member of any 
local authority does not disqualify him from acting in oases arising 
under the Public Health Act, 1875, yet if he be present when the pro- 
secution is resolved upon he cannot sit and determine the case.— > 
Begina v. Lee, 80 W.R. 750. 

Landlord and Tenant 

(vi.) O. A. — Lease — Covenant— Rrsoeh—Re-sntry — Penal Rent.— Decision 
of Q. B. Div. (see iii., p. 59) affirmed.— Weeton v. Managers of Metro- 
piAUan Asylum District, 51 L.J. Q.B. 899 ; 46 L.T. 580 ; 80 WB. 628. 

(vR.) C« A« — Lsose— Covenant against 8uh-letUng--~-Forfeituire---^Covenant to 
leave Hay and Btraie— Bankruptcy ef Lessee.— A lease oootained a 
oovenaiat against snb-letting, and reserved a right of re-eiftry in case of 
breach of covenant, or •baakm|Rqy by the tenant. ' The tenant sub-let 
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withoat landlord’s knowled^, and the snb-tenant became biakmpt,and 
the landlord took poMewion. The lease contained a ooTenant by the 
tenant to leave on the premises the hay and straw grown daring the 
last year of the tenancy thereon, on beinj paid for the same : Held 
that the trustee in banloraptoy of the under-tenant could not recover 
the value of the hay and straw left on the premises from the landlord. 
— Silooek V. Farmer, 46 L.T. 404. 

(i«) C* A. — Leaee — Reservation of Minerals — Surface Flints^Custotn,^^ 
Decision of Kay, J. (see v., p. 59) affirmed. — Tucker v. Linger, 90 W.B. 
578. 

IiandB Clauses Aot:— 

(ii.) Ch. Div. V. C. H. — Pa/yment out of Deposit — Service of Petition^ 
Lands Clauses Act^ 1845, «. 87. — ^When a corporation has paid a deposit 
into Court on entering on lauds under the provisions of the Lands Clauses 
Act, 1845, and has afterwards oonoluded the purchase by contract, the 
deposit will be returned without service of the petition on the vendor, 
if his consent in writing to the prayer of the petition be obtained. — 
Ex parte Mayor of Huddersfield, Re Dyson, 46 L.T. 730. 

(iii.) Ch. Div. V. C. H. — ReAnvestment — Purchase»money of Qlehe Lands — 
Rent Charge, —Hdd that money paid into Court under the Lands Clauses 
Act in respect of the purchase of glebe lands which were subject to a 
rent charge created under the Land Drainage Act, 1849, could not be 
applied in repaying the future payments of the rent-charge { nor was it 
cash under the control of the Court within 22 A 23 Viot., o. 88, s. 10.— 
Ex parte Rector of Kirksmeaton, L.B. 20 Ch. D. 203 ; 51 L.J. Ch. 681 ; 
30 W.B. 539. 

(iv.) Ch. Div. H. J. — Reinvestment — Repair of lfou«s.— Leaseholds form- 
ing part of settled property having been purchased compulsorily under 
the Act and the money consisting of £160 paid into Court, on the 
petition of the trustee and the tenant for life of two-thirds of the trust 
estate, the Court sanctioned the expenditure of £50 thereout on the 
patting a house on the property into permanent repair.— E# Aldred*e 
Estate, 46 L.T. 879 j 80 W.B. 777. 

(v.) Ch. Div. V. C. HL.^Supetfiuous Lands — Bale ef-^Restrictivs Cove- 
Hants, — There is nothing in the provisions of the Lands Clauses Act, 
1845, to deprive a railway company selling under the Act, from imposing 
such restrictions on the user of the lands sold as may be most beneficial 
to them. — Be Higgins ^ Hitehman, 80 W.B. 700. 

(vi.) Q. B. Div. — Umpire — Time^for Making Award — 8 Viet, e. 18, #. 88. — 
The three months allowed by the 23rd section nf the Lands Clauses 
Act, 1845, for an umpire to make his award, is to' be calculated from 
the date of his appointment. — Re Pullen ^ Liverpool Corporation, 51 L. J. 
Q.B. 285; 46L.T. 891. 

Lioensed House 

(vii.) Q. B. Div -’^Selling without License -^Fine or Imprisomaent— 85 ^ 86 
Viet, e, 94, s. 8—42 ^ 48 Viet, e. 49, t. 21 (8). — A oonviction under 
sec. 8 of Licensing Act, 1872, imposing a penalty exceeding £5, and in 
default of payment imprisonment, is bad. 8eo. 21, enb^aeo. 8 of Sum- 
mary JuiMiction Act, 1879, does not give justices power to order 
imprisonment for non-payment of the penalty withoat first ordering a 
distress.— fis Clew, L.B. 8 Q.B.D. 511; 80 W.B. 704; Regina v. Clew, 
46 L.T. 488. 

Lord Mayor’s Court:— 

(viii.) Q. B, Div.— Nbw Tmalr^PracUce^tO ^ 81 Vitt, e. plvii.,#!. 10, 88.— 
Where a rnle has been obtained to enter a nonsuit or for a new trial in 



88 


QU^RTEtULY DIGEST. 


the Mayor's Oonrt^ London, under seo. 22 of 20 & 21 Viot., o. oMi., tbe 
nnsnoceisf nl party cannot move the Divisional Court nnder seo. 10, even 
with the judge's Mve5— Msc»rs ChitHekf L.B. 9 Q.B.D. 85. 

Lunacy 

(i.) C* A.— iiZhnsanM to NeaUof^Kin — Coustnt.-^An application for an 
allowance to one of a lunatic's n«Lt-of-kin, who was a cousin, refused, 
though applicant was a very fit object of charity .-—its JEvana, 90 W.B. 
646. 

(ii.) Ch. Div. F. J. — Lwiatic Deviane — Adminiatration AcUfjn by — 8aU — 
Tfuatee Bwtenaion Aet^ 1852, a. 1. — A lunatic to whom testator had 
devised real estate subject to payment of debts, and his committee, 
with the sanction of the Master in Lunacy, brought an action in the 
Chancery Division for administration of testator’s estate, and an order 
for sale of the real estate was made : Held that it was not neoessar}' to 
obtain an order in lunacy for the lunatic and his committee to convey 
on the sale of the property, but that the lunatic was a trustee within 
seo. 1 of Trustee Extension Act, 1862, and his committee could be 
appointed to convey. — Stamper v. 8tan\per, 46 L.T. 872. 

(iii.) O, JL^’^Lunatie isaiding Abroad — Preaenee diapenaed with at Inquiry 
•^Service of Order-^NeaUof^Kin-~^Liheriy to Attend.— >An inquiry being 
directed as to the lunacy of an alleged lunatic resident abroM, and 
whose presence was dispensed with, service of the order to that effect 
was directed to be made on the lunatic, and the person with whom she 
was living, by registered letter. The question whether or not next-of- 
kin are to have liberty to attend such proceedings is to be left to the 
discretion of the Master.-- JRs Lanwame, 46 L.T. 668 ; 80 W.B. 769. 

(iv.) O. A#— of Fund — Truatee Relief Act — Where a lunatic is 
entitled to a fund paid into Court under the Trustee Belief Act, a petition 
may be presented in Chanoeiy under that Act and in Lunacy, and the 
Court has power to make au immediate order for the transfer of the 
fund to the InnaUo's account. — Be Tate, L.B. 20 Ch. D. 185. 

Maiter and Servant:— 

(v.) Q. B« Jii9»^Jniwry to Workman — LiahiUty of Employer^Right to 
Contract out of Act— 48 ^ 44 Viet, c. 42, e. 1. — ^There is nothing in the 
Bmployars* Inability Act, 1880, to prevent a workman from contracting 
himself out of its provisions.— Gr^ the v. Sari of Dudley, 80 W.B. 797. 

(vi.) Q, B. BiV.— It^ury to Workman — Segligenea of Fellow^workman — 
48 ^ 44 Fict., c. 42, e. 1.— A workman employed by a firm of builders 
was injured by a pail falling on him, the cause of the accident being the 
negligence of another workman who was employed to assiet in hoisting 
the pail b^ means of a pulley : Held that the employers were not liable 
in au HOtioii for damages under Kmployers* Liability Act, 1880. — Itobina 
V. Cuhitt 46 L.T. 685. 

(vU.) 0« A. — InJ^ry to Workman-^Ifbtiee o/— 48 ^ 44 Fief., c. 42, aa, 4, 7.— 
The notice of injury sustained by a wrrkman, which is to be given to 
an employer under Employers' Liability Act, 1680, muse contain in 
writing all the particulars required by sec. 7, in order to fulfil the con. 
dltion pivoedeht to. bringing to action required by »eo..4.— JTsin v. 
MiUwatt Doek Co., L.B. 8 q.B.D. 482 f 61 L.J. Q.B. 277 ; 46 L.T. 472; 
80 W. A 608. 

(viii.) Q, B* X>iT.— Atfary ' to Workmae^Defaetiva Bbtico— Afnsndmr*it— 
48 ^ 44 Ftct., c. aa. 4, 7.— A notice given to an employer under 
aeoe. 4 and 7 of Bmployara* liability Aot, 1880, omitted to stale the 
oahae of the injury t Maid that this was a defeotive notioa wMoh might 
be ainended under the last dauaa of aeo. 7*— Bfoaa ▼. fiWda/LJt. 9 
q.AD. 76 1 46 L.T. 481; 80 WA.S16. 
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0*) Q* B. DiY«— Insftiry to Wo/rhnumr-^RaUway 

4 ^ 44 riei.» e. 4SI» 1 . 1 (5). — H. wm in the empl<ty of n mlwey ompeny 
M ** oapetan^innii,'* end in pextormenoe of lyi doty propelled n ierieo of 
tmcln along a lin# of raila in a gooda atation by meanaof a fixed engine : 

' Held that there waa eTidenoe to warrant a jnry in finding that H. waa a 
peraon who had oharge or oonticol of a train upon a railway^ within 
aeo. 1, anb-aeo. 6, of Bmployere* Liability Aot» 1880.— 'Coe t* Gf. W» 
Raii. Co., L.B. 9 Q.B.D. 106 $ 80 W.B. 816. 

Metropolitan Management:— 

(ii.) Q. B* Biw.T-AppoaZ to Quarter Seesione — 18 4 1^ Vietf c, 120, t. 281 1 
25 26 Ftel., c. 102, a. 75. — An appeal to Quarter Seaaiona will not lie 

againat the order of a juatfoe directing the demolition of buildinga 
under aeo. 75 of Metropolia Local Manafrement Amendment Aot, 1862. 
— Begina ▼. Middletex Juittoot, LB. 9 Q.B.D. 41 1 Sso parte Bltdon, 51 

L. jr. li.0. 94| 80 W.R. 657. 

(iii.) Q. B. Div.*— Improeemani Scheme — Provieional Award-^Tranitfer ef 
Otcnorahip— 88 4 ^ Viet, c. 86.— The Metropolitan Board of Worka 
■erred a notice on B., the owner of certain houiea, stating that they 
would be taken oompnlaorily under the Artiaana and Labourera Owel- 
linga Improrement Aot, 1875, and an arbitrator was appointed who 
made hia proriaional award, rad four montha afterwarda Bia final 
award : Held that the owuerahip in the meantime remained in B., who 
continued liable for ezpanaea incurred in consequence of the honaea 
being in a dangeroua atate . — Barnet ▼. Metropolitan Board pf Worke, 
46 L.T. 384. 

(iv.) O. A . — Hew Sireet^^Paving Expenae$— Bridge over Raiheay-^ftand 
Abutting — 25 4 ^ Viet, e, 102, s. railway oompany built a 

bridge orer ita line with aide walla supported by piers standing on the 
■lopes of tne cutting through which the line ran. A road waa carried 
orer the bridge, which became a new atreet within the Metropolitan 
Management Acta, and the distrtot Board of Worka pared the atreet t 
Held that the oompany waa liable to oontribnte to the espenaeaof paring 
aa owner of land abutting on anoh atreet.— JETachnay Bo<urd pf Worke r. 
Great Saetem Boa. Co., 51 L.J. H.C. 57: 46 L.T. OT9| 80 W.B. 765. 

(r.) 0. A. — Pavement — Iron Flap in — Liability of Veetryfor Ntm^repaif — 
18 4 Id Viet, e, 120, as. 96, 116 . — Held that the reatry were ownera of 
an iron fiap let Into the parement of a atreet to corer a metre uaed by . 
them in watering the atreeta, and were liable for the non-repair of the 
flap.— BZacBmors r. MUe End Veetry, 80 W.B. 740. 

Mines 

(ri.) Ch. Div. V. O. 'EL.^tfeaeing Powere — Mining Leaee — Bemoval of 
PUlart in Coal Mine — InjuncUon . — Lands were derived in strict settle- 
ment with power to the tenants for life to grant mining leases for anoh 
terms and on such oonditiona as should seem reasonable and proper. 

M. , the first life tenant granted a lease of oolUeriea in the property 
to 0. for ninety-nino years at a pepperoom rent, the luaae oontaining 
the naual olanaes aa to the working of the oollieriea and protidtDg that 
piflara abonld be left in the mine, and should not be removed without 
the ooneent io writing of M. or his aaaigna, or the peraon or peiBona for 
the time being entiUed to the minee. M. having mortgaged hia life 
interest, conveyed it to the persons entitled in remainder, who, during 

< M.*a life, brought an action to restrain 0. from working out the pfllars, 
and denying the .validity of the lease t JETsld that the lease wna a 
valid eseoutlon of the power, and that the plaintiffs went entitled to 
have C. raatentoed fkom tamoriog the pillan.— Vr Laneaeter, 
46L.T.6tt. 
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(!•) Cll« Diy. K- J. — Right of Support — Subjacent Ownere^Reetrietive 
Covenant — A. leaped certain coal seame to B., who ooTenanted to leave 
imworked a barrier of coal dividing his mine from an old mine fall of 

water, and the lease provided that nothing therein contained ehonld 
prevent k, from working any coal nnder the eeame demised, bat that in 
doing so the working of the seams demised should not be unnecessarily 
interfered with, and compensation for interference should be made to 
B. Subsequently A. leased to the M. company seams underlying those 
let to B. The oomimny threatened to work underneath the barrier 
between B.’a mine and the old mine : Held that B. was entitled to an 
injunction restraining the company from working the coal so as to cause 
the barrier to sink or crack so as to let in water. — Mwndy v. Duke of 
Rutlcmd, 4e L.T. 477 ; 80 W.B. 686. 

Mortgage 

(ii.) C. J. B.— Attornment Claniee — Diatreis under — Bankruptcy of MorU 
gagor. — A mortgage to a bnilding society contained a provision that in 
case of default in payment of the monthly instalments, and the 
mortgagor should be then in occupation of the premises, he should be 
tenant thereof from month to month at a monthly rent equal to the 
amount of the monthly instalments. The mortgagor made default, and 
the society distrained for rent under the attominent danse on several 
occasions, the later of such distresses being levied subsequent to the 
bankruptcy of the mortgagor t Held that the society was entitled to 
retain the proceeds of the sales of the distresses against the trustee 
in bankruptcy of the mortgagor. — Ba parte Ishertoood, Re Knight 
46 L.T. 689. 

(iii.) 0. A.— Book JDebfs.-^Deoision of V. 0. B. (see vii., p, 80) reversed.— 
^owne V. Fryer, 46 L.T. 686. 

(iv.) H. lM.-^Foreclo8ure Absolute— B ^ 4 Will. IV., c. 27 ; 1 Viet, c. 28.— 
An action was brought by a legal mortgagee within twenty years next 
after an order of foreclosure absolute, to recover possession of the land : 
Held not barred by the Statutes of Limitations, though more than twenty 
years had elapsed since the l^fal estate in the land had been conveyed 
to the mortgagee, and since the last payment of principal or interest 
under the mortgage.— Pupk v. Heath, L.B. 7 App. 286; 61 L.J. Q.B. 
867 1 46 L,T. 821 j 80 W.B. 668. 

V.) Oh. Diy. P. J. — Foreclosure— Infant — Day to Show Cause— Trustee 
Act, 1860, as. 89, 80. — An infant defendant in an action to foreclose a 
legal mortgage is still entitled to have a day given him on which to 
show cause against the judgment of foreclosure.— Grav v. Bell, 46 L.T. 
6212 80 W.B. 606. 

(vi.) Oh. Diy. K. J,— Foreclosure — Sale — Conveyancing Act, 1881, s. 26 (2). 
— The Court has jurisdiction under seo^ 26, sub-sec. 2, of Conveyancing 
Act, 1881, to direct a sale in a foreclosure action without plaintiffs 
consent, although the mortgaged property in question is only an eqAty 
of redemption.— Crippa v. Wood, 61 L.J. Ch. 684. 

(vil.) 0. A^'—Fraud— Personation— Rights of Insolvent Peraona.— Decision of 
Fry, J. (see ix., p. 80), affirmed.— Cooper v. Vesey, 80 W.B. 648. 

(viii.) Oh. Diy. P. J. — Oood^will of Puhlie^House — Transfer of License.— 
When the good-will of a publio*honse has been mortgaged, the mort- 
gagee is entitled to have the existing license transferred to him by the 
mortgagor.— JRafter v. Daniel, 46 L.T. 684 ; 80 W.B. 784. 

(ix.) Oh. Diy. K. J.— Power of Sale— Improper Sale—Sblieitor,—R, acted 
aa sdioitor fbr both parties in the mortgage of a reversionary interest, 
andinsertedinthedeedapower of sale exercisable without notioe on 
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default of pajmeut of interest for a month. The interest being in arrear 
B., without notice to the mortgagor, sold the prdpertjr. At the time of 
sale the life tenant was in very delicate heaUh and died before the sale 
was completed : Held, on the evidence, that the sale was an improper 
exercise of the power and was at a considerable under- value, and must 
therefore be set aside ; and that E. was guilty of negligence in not 
explaining to the mortgagor the nature of the power of 
Maynard, 46 L.T. 766 ; 80 W.B. 798. 

(i.) Ch. Div. N, of Sale^ Mortgage to Building Society^ 

Purcfiase by Secretary, — Property mortgaged to a Building Society was 
sold under their poW(*r of sale by public auction, and purchased by the 
secretary of the Society : Held that such purchase would be set aside on 
the mortgagor redeeming. — 3fartmson v. Clowes, 80 W.R. 795. 

(ii.) Ch. Div. K. J. — Power of Sale — Resvliing Trust, — Whore a mort- 
gagee exercises his power of sale bond Jide for the purpose of realizing 
his debt, the Court will not interfere though the sale be very disadvan- 
tageous, unless the price is so low as to be evidence of fraud. A 
mortgagee selling under his power is not Sk trustee for the mortgagor, 
except as to the balance of the purchase.money, even though the mort- 
gage be in the form of a trust for sale. — Warner v. Jacob, L.B..20 Oh. D. 
220 ; 46 L.T. 666 ; 80 W.B. 781. ^ 

(iii.) Ch. Div. V. C. H. — Priority — Notice to Trustees. — A mortgagee of a 
reversionary estate gave notice to the trustees of the estate, whereby he 
referred] to his mortgage deed by a wn>ng date, but otherwise correctly 
described it : Held that the notice was sufficient, and entitled him to 
priority over a prior incumbrancer who had given subsequent notice.— 
Whitiinystall v. King, 46 L.T. 620. 

(iv.) C. A. — Jle-conveyance — Second Mortgage — Conveyancing Act, 1881, s. 19. 
— When there is a second mortgagee, a mortgagor who pays .off the 
first mortgage is not entitled under sec. 15 of Conveyancing Act, 1881, 
to require the mortgagee to assign the debt and oouvey the property to 
a third person. — Teevan v. Smith, 80 W.B. 716. 

(v.) Ch. Div. F. J. — Redemption-^ Sale — Conveyancing Act, 1881, e, 25. — 
In a redemption action the Court has power, under sec. 25 of Con- 
veyancing Act, 1881, npon an interloontory application by a person 
interested in the equity of redemption, at any time before trial, to order 
a sale, and where the reserved price fixed is sufficient to cover all prior 
mortgages, will give the conduct of the sale to suob person.— WooUey v. 
Colman, 46 L.T. 737 ; 80 W.B. 769. 

(vi.) P. C. — Release of Equity of Redemption — Suit to Set Aside — Mierepre^ 
sentation, — An insolvent who bad obtained his discharge and taken a 
conveyance from the officiffi assignee of all the estates vested in him 
under the insolvency, brought an Hction to set aside a release by the 
* assignee of the insolvent's equity of redemption of a mortgage on the 
ground of misrepresentation or mistake, and for accounts against the 
mortgagee : Held that the onus was upon plaintiff to prove the false- 
hood of the representations, as he was primd facie bound by the 
admissions of the assignee, who had admitted in the deed of releaiH», 
the troth of the representations.— Afelhoums Banking Corporation v. 
Brougham, L.B. 7 App. 307 1 46 L.T. 608. 

Municipal Law:— 

(vii.) Ch. Div. F. J. — Local Board — District Constituted Borough^Vesting 
qf Property — 88 6* 89 Viet, e, 55, «. 810.— The expretsiem ** Ooundl of 
Uie Borough *’ in sec. 810 of Public Health Act, 1875, means the mayor, 
aldermen and burgesses acting by their Council, and the section vests in 

H 
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mob corporaiinn not only property expressly vested in the Looal Boi^ 
by the Act» bat alfio pniperty cominf^fco the Local Board after the pnsBing 
' of the Act, by the exercise of its powers under the Act. — ffyde Corjp<ira» 
Uon ▼. Bmk of EnylarM, 80 W.K. 790. 

(i.) O. A. — TaMng E(ppen8e8^Right of Action /or— 10 ^ 11 Ftct., c. 84. — 
In 1857 a local Act for the borough of P. incorporated the Towns 
Improvement Clanses Act, 1847, with the proviso that sec. 58 should 
be oonstrned as if the word owners were substitnted for oconpiers. By 
the Local Government Snpplemental Act, 1864, sec. 166, of the Act ot 
1847, and the sncceeding sections dealing with private improvement 
expenses were strack out of the Looal Act : Hold that the effect of this 
was to repeal the last words of sec. 68, and that consequently an action 
would lie for expenses incurred under that section, as no special 
remedy for their recovery existed. — Mayor of Portsmouth v. Smithy 
46 L.* 662. 

(«•) O. A. — Hate^Rating Oioner — Unoccupied House — 88 ^ 89 VicL, c. 66, 
s. 211. — Decision of Q. B. Div. (see ii., p. 621 affirmed. — Regina v. 
Barclay, L.B. 8 Q.B.D. 486 j 61 L.J. M.C. 47 ; 46 L.T. 836 ; 80 W.B. 672. 

ICegligenoe : — 

<t«.) Q. B. Div Action 6v Relatives of Person Killed — Pecuniary Interest — 
9 6* 10 Viet, e. 98, «. 2. — In an action brought nnder Lord Campbell’s 
Act by a father for damages for the loss of his son, it was proved that the 
■on had, five years before his death, contributed for six months to his 
father’s support while out of work, and since then he had given no 
pecuniary assistance j Held that there was evidence of a pecuniary 
Interest on the part of the father in the son’s life. — Hetherington v. 
Horth^Eastem Rail, Co„ 80 W.R. 797. 

(iv.) Q. B. Biv. —Injury to Person — Damage to Estate — Action by Admmts* 
trator, — Plaintiff sued as administratrix of her late husband, who, 
through defendant’s negligence was run over by an engine and sustained 
injuries which prevented him from earning wages and caused medical 
expenses, whereby his personal estate was diminished in value : Held 
that the action would not lie. — Pulling v. G. Hail. Co., L.B. 9 Q.B.D. 
n0| 80 W.B. 798. 

(v.) Q. B. BIy.— Ii^ary to Person — Stranger wrongfully on Premises — 
Lieenser and Licensee — Contract — Defendants let a dock to shipowners 
and supplied for hire and fixed staging round the ship in order that it 
might be painted. Plaintiff, employed by G., who had oontraotod with 
the ebipownere to paint the ship, was injured while eo employed, 
through a defect in the staging : Held that he could not recover 
damages from defendants.— Hsavem v. Pender, 30 W.B. 749. 

(vi.) Q. B. X>iv.’^Lundlord and Tenani^^hligation to Fence — Licensee,---^ 

A landlord of a house let out in apartments, allowed the tenants to use 
the roof, which was flat and surrounded by a wooden rail, for the par« 
pose of drying linen t Held that the mere license to the tenants to^nse 
Uia roof imptmd no duty on the landlord to keep the rail in repair. — 
h>ay T. Hedges, L.B. 9 Q.B.1>: 80. 

imiBBnce:— 

• (vii.) 0. A.— Hsesfiionsr— Psrmunenf Huitance^Trespass — Right to Sue , — 
DeoMbn of Fry, J. (see vil., p. 81) affirmed — Cooper v. Crabtree, 
61 la. Oh. 644| 30 W.B. 648. 

Oflloe» Tenure of r- 

(viii.) Oh. BIy. It* J«— Rtmtmbrcmeer of City of London-^Annual JBlscKon.— > 
Plaintiff was elected Bemembmnoer of the City of London under the 
terms of a Standing Order of the Court of Gommoii Connoil that the 



. OUARtERLY DIGEST. 


93 


office should be held subject to annual election Held that there was 
nothing in the nature of the office or the ciroumstanoes of the case to 
induce the Court to decide that plamtiif held the office dean «• b«n« 
gessent —Rohorto v Mayor of Lenders, 46 & T. 576 ; 80 W R. 687. 

Partition 

(i ) Gh. DlV. V. C. H.,^InfanU — Mortgagoe — In a partition action in 
which ptaintiifii were infanta suing by their next friend, and the 
defendant was entitled to ooi‘un sharea in the propeity and was 
mortgagee in fee in possession of the entirety, the Court held that 
plaintiffs were entitled to maintain the action, and on their request 
ordered a sale subject to defendant’s mortgam — WatU ▼ JhngUy, 
30 WR 698 

(ii ) Ch. Diy. P. J»-~Morigagor — Sfuls — Conveyancing Act, 1881, # 28 (2). 
A tenant in common, who has mortgaged his share to another tenant in 
common, cannot enforce a partition or sale of the whole property 
against the will of the mortgagee, except upon the terms of paying 
off the mortgage, his right in this respect being unafleoted by sec. 
25, sub sec 2 of the Conveyancing Act, 1881 — Gfibbs v Huy don, 80 
WB 726 

(ill ) Ch DlV V O B —Trust for Sots— 81 y 82 Viei , e 40, s 8 —The 
Court has no jurisdiction, at the instance of the tenant for life and 
reversioners sut juru and beneficially interested to the extent of a 
moiety, to direct a sale or pai tition under the Partition Acts, of propeity 
over which there is a discretional y power of sale vested in trustees — 
Btqge V Peacock, hB. 20 Ch D 200, 61 L J Ch 656 , 46 Ii.T. 682, 
80 W B 605 

Partnership : - 

(iv) C. A •~->Dii<folafv>n^Refurn of Prsinium— In an action for dissolution 
of pii tnership Held that the paitner who paid a piemium was entitled 
to a 1 eturn of a proportionate part, though ho had failed to furnish 
fnithei capital according to the articles of partnership, and had, in a 
cross action by the othei partner, made charges of misconduct against 
him which he was unable to sustain — Brower y Yorke, 46 L T 289. 

Patent 

(v ) Ch Diy P J — ^Atificipafwm— Prior Pubhcafioii —A description of a 
telephonic instrument was contained m a soientifio journal published in 
Germany, and written in German Copies of the joomal were in the 
library of the Patent Office, and of tho Institote of Civil Bngineers in 
London Held that there was a sufficient publication to anticipate a 
later patent — United Telephxme Vo v Hamson, 46 LT. 620, 
80 W B 724 \ 

(vi ) Oh. Diy. K. J. — Infrmgemcnt'^Account of Pfo/it<H^Proo/ in Ltquula^ 
tion — Bankruptcy Act, 1869, s 81 — The amount found to be doe on 
taking the account of profita made by a person lufnsgtng a patent ie 
not a demand in the nature of unliquidaM damages within sec. 81 of 
Bankruptcy Act, and may be proved for in the hquidation of the 
infnnger — Ifatson v Holliday, 80 W B 747 

Poor Iisw:— 

(vii.) Q. B. Diy.— Bostordy — ippsuZ— 7 tr 8 Viet, e 101, s 4, 8 ^ 0 
Ftce , e 10, # 8 , 42 4* 48 Viet , c 49 —An app^ agsinst an order m 
bastardy may be brought either on the conditions prescribed by the 
l^tardy Acta, or on those presonbedby theSummary Joriadiotion Act, 
1879. — Begtna v. Montgomeryehtre Justicet, 81 L J. B .0 98. 

H— 2 
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(i.) Q. B. Bastardy -^Maintenance Order — Enforcement o/— ZW/?- 

cretdon of Juntiees.^ An order had been obtained by a single woman for 
the niaiuienatice of her baetard child, and tVie woman afterwards mar. 
ried : Held by Grove, J.,^hat the jnstices might exercise their discretion 
as to eiiforoing the order against the piitatire father ; by Huddleston, B., 
that the justices were bound to entree the order. — Davies v. Evans, 
46L.T. 418; 80 W.R. 648. 

(ii.) Q. B. Biv. — Eate — JoinUStoeh Company — Liquidator. — The oflRoinl 
liquidator of a joint-stock company which is being wound-up is not 
personally liable for the rates assessed on the premises of the com. 
pany, which he occupies only as official liquidator. — Regina v. Cwzon, 
80 W.R. 521. 

(iii.) Q. B. Biv. — Rate—Puhliration — Ertra-parochial Plare — 17 Oeo. II., 
c, 8, «. 1 — 7 Will. TV., Sf 1 Viet., c. 46, s. 2. — The overseer of a parish 
which, before the passing of 20 Viet., c. 19, was an extra-paruohial place, 
made a rate for the relief of the poor, but did not publish any notice of 
the mte within the parish, in which there was no ohuroh or chapel : 
Held that the rnio could not be collected. — Regina v. Dyott, L.R. 
9 Q.B.D. 47 ; 30 W.R. 799. 

(iv.) Q. B. Biv. — Hettle^nent — Residence while under Sixteen — 89 ^40 Viet., 
c. 61, H8. 34, 86. — A pauper whose settlement by birth was in appellant’s 
union, resided in another union, while under sixteen, for the term and 
in the manner required by sec. 34 of Divided l*arishes Act, 1876, to 
acquire a sidtleiiieiit by residence : Held that he had acquired a settle- 
nu'iit under see. 34. — Wohtaiiton Union v. Nortlnvich 46 L.T. 528. 

Power of Appointment 

(v,) Ch. Biv. V. C. B — Special Pou'er — 117/1 hy Survivor dvrwg life of 
Co^appointor. — A sum of money was settled after the death of A. and 
H., in trust for their children us A. and B. during their j(»int lives by 
deed, or as the survivor by deed or will, should appoint : Held that the 
power was not well exorcised by a will made by A., who survived B.| 
daring B.*s lifetime. — Re MovVe Settlement Tiusts, 46 LT. 788. 

Praotioe 

(vi.) Oh. Biv. F. J. — Administration Action — Wilful Default — Further 
Accounts. — In an administration notion by a residuary legatee, if wilful 
default is ohargod, an order for accounts and inquiries on the footing of 
wilful default may bo made at any stage in the action, though not made 
on the original hearing. — Luke v. Tonkin, 46 L.T. 684. 

(vii.) C. A. — Appeal — Act ion remitted to County Court — Few Trial — 19^20 
Viet , (*, 108, s. 26^ Judicature Act, 1878, s. 46. — Where an action brought 
in the High Oourt has, after issue joined been remitted to a County 
Court, an appeal to the Court of Appeal will lie, without special leave, 
from the refusal of a Divisional Court to grant a new trial. — Bahhage v. 
Coulbum, 46 L.T. 616. 

(viii.) 0. Appeal ^Compulsory Reference — Judicature Act, 1873, «. 67. — 
The Court of Appeal has jurisdiction to review the older made by a 
judge under see. 67 of Judioatnre Act, 1873, when he has ordered a 
oouipulsury reference of issnes of fact in an action ; bat the Court will 
only interfere where it clearly appears that the jodge has wrongly 
exeroiaed bis discretion. — Ormerod v. Todmorden Joint Stock Mill Co., 
L.B. 8 Q.B.D. 664 ; 61 L.J. Q.B. 848; 46 L.T. 669 ; 80 W.R. 805. 

(ix.) 0. A.— Appeal — Interpleader — Summary Order — 23 ^24 Viet,, c. 126, 
$$, 14, 17. — Where a judge at Chambers refers an interpleader aammons 
to the Court, and the Court gives judgment and makes an order thereon 
without directing au issue, no appeal can be brought. — Turner v. Bridgett, 
L.B. 9 Q.B.D. 66 ; 61 L.J. Q.B. 877 ; 46 L.T. 517 ; 80 W.R. 566. 
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(i*) C. A. — Appwii — Security for CoaU — Pailure to give Security 

an intending appellant, having been ordered to give eeonrity for ooata 
within a certain time, has failed to do sojjiis right of appeal is gone for 
ever, though the nsnal period for api^ling has dot expired.— v. 
Fleming, 30 W.R. 566. 

(ii.) C. A. — Appeal — Slpectal Oase —Time — Jutlieniure Art, 1873, t. 19. — An 
arbitrator to whom an actiim had been referred slated a case for the 
, opinion of the Court, asking whether plaintiff had n ennso of action, if so 
the case to go back to the arbitrator, and if not, judgment, to bo entered 
for defendant with costs. The Court found that plaintiff hud a cause of 
action : Hell that an appeal would lie from the finding, and that, it 
was an njtpealfroin a final priK'oeding. — Shnhrookv, TuftivH,A^ b.T. 719; 
30 W.lt. 7*10. 

(iii.) Ch. Div. V. C. H. — Appeal f I om Chamhorit. — Where partion are desirona 
of appealing irom the deeision of a judge at Cluimhers, that desiro 
nlionld be stated at tin* time. Then* is generally no neerl (hat the matter 
should be mentioned again in Court. - l»n/er.‘«oa \ fiiiflrr*s Wharf Co., 
30 W.U. 723. 

(iv.j C. A. \ttarhmfaf — (^onfenipf of I mlorsenient of O/vb*/*. --An 

oid(‘r retpiiring a person to d<» an act «>rflereil may be Hufficieiitly served 
to found an upplu'atioii for an atfaehmeiit for diNobedienSe thereto, 
nltboiigli It iS not indorsed with notiee of the eoiis(*qnence of dis- 
obedi<‘nee, as re(|uiied by CiuiHolidated Ord.33, r. ii)»—Tlannns v. Palin, 
30 W.lt. 719. 

(v.) Q. B. Div.-' MfitrUnteat — Kotice- -Onl, If, r. 2. — A writ of attaeliinent 
mtist be mo\ed for on notice of tnolioii to the party sought to bo 
a *acbe<l . — parie Shvnif tf Vork^^hire, Kantlov. 126. 

(vi.) C. A. — i'oathuf of Action — Atlmini'^tnifitoi — Palatine Ctnu't. A 
Holioilor who w>is ati assignee of certain legacies of a testiitor brought 
an actum in the Palatine Court for administration of theestiite, eharging 
the trustees with uilful default, and, before ho r»btained a dc»creo, a 
decree was submitted to in a second action for adminiMU'ring the saino 
estate Imaight in the (’huncery Division by another legntco. On motion 
ill the second action by the solicitor: Held that ho was entitled to the 
conduct of the proceedings under the decree . — Mellor v. Swire, 
4fJ L.T. 437; 30 W.B, 636. 

(vii.) Oh. Div. V. C. H. — Costs •’’Defaulting Trustee — Hankniptcy — /hiafr. 
ruptcy Mrf, 1869, 8. 41. — A dofaiiltiiig triistee, who, after his baiikniptKiy, 
is retained as party to a suit for execution of trusts, i.** entitled to his 
, costs incurred after bankruptcy. — Clare, v. Clare, L.J. Cb. 553 ; 
86 W.U. 789. 

(viii.) P, D. A. Div. — — Divorce — De>tpoadent*H ('ok^s.-- In a husbamPs 
divorce suit the usual order bad boon obtained for seruriiig the wifo*8 
costs of the hearing, and there had boon no appeal from the order. The 
Court refused a subsequent application to order payment in full of the 
wife’s taxed costs.— S'mitA v. Smith, L.R. 7 P.D. 81> ; 51 L.J., P.O.A.Sl ; 
46 L.T. 696 ; 30 W.R. 688. 

(ix.) Ch. Div. N. J.— CoHfg — petition under 'Pruetee Jlelief Act — liulee of 
Court, 1875 (Costs) Heh., r. 17. — ^Trustees who wore respondents to a 
petition under the Trustee Relief Act, and had been tendered two guio(*as 
fur tlieir costs : Held not to be entitled to their costs of appearance, 
when such appearance was unnecessary . — He Sattou, 46 L.T. 740; 
80 W.R. 657. 

(X.) Q. B. Div.- Costa — Taration — Attendance of Counsel at CAowbsrs— 
Rules of Court, 1876 (('osts), r. 14.— Rule 14 of Sp^fal Allowances 
(Costs), 1875, applies to taxation of costs as between solicitor and client, 
as well as Mween party and party.— iZs Chapman, 61 L.J, Q.B. 837. 
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0.) Q.B.l>iv.- OoiU^TrkX hy Jufy-^NonsuU^-^Amhiguity in Judgment 
»^Ord, 55, r. 1. — In an i^ion tried by a Jiot where plaintiff fenooeeds on 
•ome iasaea, and la noieaaited on othera, and no order aa to ooata ia made, 
defendant ia entitled to the ooata of the i«aaea on which plaintiff la non- 
anited. Where there ia an ambiguity in the terma of a jndgment aa to 
ooata, and the maater ref uaea to tax the ooata of one of the partiea, hia 
proper oourae ia t<\app1y to the jndge who tried the oaae for a direction. 
—Abbott ▼. And/rew8, L.B. 8Q.B.D. 648; 30 W.B. 779. 

(ii.) C. A. — Cro88-action8 — Consolidation — Judicature Act, 1873, a. 24 (7). — 
On an application under aeo. 24, aub.aeo. 7 of Judicature Aot, 1873, to 
oonaolidate oroaa-aotiona, it ia in the diacretion of the judge to make 
either party plaintiff ; out generally the party on whom the aubstantial 
onua of proof liea will be made plaintiff. — Thomson y. South^lEastem 
Bail. Co., 51 L.J. Q.B. 322 ; 46 L.T. 513; 30 W.B. 537. 

(Hi.) Q. B. Div* — Discovery — AJjUdavit of Documents--- Recovery of Land — 
Ord. 31, r. 12. — In an action for the recovery of land, defendant may be 
compelled to make an affidavit of docnmenta in hia poBBeaaion relating 
to the matter in qneation.— Wrent^aore v. Hagley, 46 L.T. 741. 

(iv.) O. A. — Discovery — Interrogatories — Action to Recover Land. — A 
plaintiff in an action to recover land upon a legal title baa no right to 
interrogate defendant either aa to defendant'a title, or to obtain admia. 
aiona aa to the title upon which the plaintiff reliea. — Lyell v. Kennedy t 
61 L.J. Oh. 409 ; 46 L.T. 752 ; 80 W.B. 493. 

(v.) Q« B. Diy. ’^Discov^-^Privilege — Shorthand Notes of Evidence . — 
^ During the trial of an iaaue to determine whether an agreement alleged 
to have been executed by plaintiff waa a forgery or not, plaintiff caused 
shorthand notea of the evidence to be taken, partly for the purpose of hia 
oaae in an action which he had brought charging certain peraona with 
oonapiracy to defraud and utter the agreement, knowing it to be a 
forgery : Held that the notes were privileged. — Nordon v. Defries, L.B. 8 
Q.B.D. 508 { 51 L.J. Q.B. 415 ; 80 W.B. 612. 

(vi.) Ch. Div. F. J.- Evidence— Comrmssicn to Foreign Tribunal. — When 
a neraon, whoae evidence waa oonaidered likely to be material in deter- 
mining a queation before the Court, and who reaided in France, refused 
to give evidence either by affidavit or before a Qommissioner, the Court 
refused to iaaue a oommiaaion to the French Court to examine him, on 
the grounds that he could not be properly oroaa-examined.— Orq/Kon v. 
Ciyfton, 46 L.T. 522 ; 30 W.B. 812. 

(vH.) Q. B. Uiy, •^Evidence— Ds^eiUon — Affirmation,— On the face of a 
deposition of a witness examined before a Commiaaiimer, it appeared 
that the witness, objecting to take the oath, affirmed. No objection waa 
taken at the time, but a party present at the examination afterwards 
applied to have the deposition taken off the file, on the ground that the 
witness was not entitle to affirm : Held that the objection was tiJken too 
Into.— Richards v. Hough, 51 L.J. Q.B. 361 ; 80 W.B. 676. 

(viii.) Ch, Diy. F. J. — Tnformati ^. — The Attorney- General may properly 
take proceedings on behalf of the public when acts tending to the injury 
of the public are being done without lawful authority, though no evidence 
ia produced of the infliction of actual injury.— Affomsy-Genarcd v. 
Shrmeehury Bridge Company, 46 L.T. 687. 

(is.) O* A.'^Tnterpleader—Claiim arising after issue aafflad.— If, after an 
interpleader Inue has been settled, the execution debtor files a liquidation 
petitioii, and the tmatee in tbe liquidation claims the goods in reepeet of 
whidi the tetue has been directed, he will be added ee a elaimeat in tbe 
lldelof 518* 
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(i) 0. Trial^Ord. 1» r. 9 } 40^ f* 10,— On an 

appitontiaii for a new trial of an interpleader Jaane, tbn Oonrt' iiiiy» if 
aatiafied that it hae all neoeaaary materiala. sWe judgment aooordingly. 
— IfareiarT. ir«»tama, 80 W.E. 720. 

(it.) Oh. Div. O. J. — Lin Pendnna^FoMqn Aetiot^Stdyif^ Proeaal^f. 

— ^There ia no authority for holding that the pending of a foreign aoUon 
ia a ground for staying prooeedinga in thiu country between the eane 
partiea in respect of the same matter . — MeHmry v, Launn, 4A L.T. 667. 

(iii.) C. A. — Married TTon^en— Seewity for Coate — Orrf. 16, r . 8.— A married 
woman plaintiff suing without her husband, and posseased of ayailable 
aeparate property, will not be required to give security for costs.' — 
Broion v. North, L.K. 9 Q.B.D. 52; 61 L.J. Q.B. 366; 46 L.T. 361; 
30W.E.631. • 

(iv.) Ch. Div. V. 0. B. — Partiea — Adding Plnintiff—-Ord. 60, r. 2.— A 
garnishee order was made absolute in favour of judgment creditors of 
W., attaching a jndgmeiit debt recovered by W. against S. : Held that 
the creditors were entitled to be added as co-plaintiffs in the action by 
V7. against 8., and to have notice of all proceedings taken by W. — 
Wallia V. Smith, 51 L.J. Ch. 577; 46 L.T. 473. 

(v.) Ch. Div. N. J. — Partiea -^Change of^Netv Party out of Juviadietion 
— Ord, 50, r. 4. — Upon the death of an accounting party in an action, the 
Court may, upon eat parte application under Ord. 60, r. 4, make an order 
that the ac‘tion be continued between the continuing parties and the exe- 
cutor of the will of the deceasod party, though such executor ia resident 
in and has proved the will in Ireland . — Jameaon v. Marahall, 
46 L.T. 480. 

(vi.) Ch. Div. P. J. — Partiea;^ Counter-claim — Death of Counter- cledmant ^ 
Ord, 50, r. 4. — Where a counter-claiming defendant has died during the 
pendency of the action, the Court will revive the counter-claim on appli- 
cation ex ijarte by his legal personal representative . — Andrew v. Aitkin, 
46 L.T. 689 ; 30 W.H. 701. 

(vii.) Ch. Div. P- J. — Partiea— Representative Defendant’— -Ord, 16, rr. 9, 18. 
— A bondholder of a railway company brought an action on behalf of 
himself and all other bondholders except R., who dissented from the 
action, and who was afterurards added as defoudaut on bis own applica- 
tion. Another bondholder, T., applied to be made defendant, in order 
that his interest# and those of other dissenting bondholders might be 
represented ; Held that T. was entitled to be added as defendant.— 
Praaer v. Cooper, 51 L.J. Ch. 575; 46 L.T. 871 ; 80 W.E. 664. 

(viii.) Ch. Div. P. J. — Partnership— Action against — Appearance — Ord, 12, 
r. 12.— An action was brought against a firm and one of the partners^ 
and separate defences were put In by the partner for himself and for 
the firm. No appearance was put in by the firm or by the other 
partners Held that the defence of the firm could not be struck oat for 
default of appearance, as a firm has no power to enter an appearance.— 
Taylor v. Collier, 80 W.E. 701. 

(ix.) C. A. — Partnership— Action against — Judgment— Ord, 9, r. 6 ; 42, r* 6.— 
Where a writ has been issued against a partnership in the name of the 
firm, indgment can be aigned only against the firm, and not against an 
individna] member . — Jaekaon v. Litchfield, L.R. 8 QJSJ). 474 ; 61 
h,J. Q.B. 827 ; 46 L.T. 618 ; 80 W.E. 631. 

(X-) P. D. A. Div. — Pleading — Amen4niefU — AdnUraUy AeHon^ 
Preliminary Act,— The Court will not allow amendmenta to be made ia 
Fr^iinlnary Acts . — The Miranda, 61 L.J. P.D.A. 66 ; 80 V.R. 616. 
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(I.) Ch. DIy. C. Application for Ad/oice of Cowrt-^SigfuOwre 

of Council— 28 6* 24 Viet, e, 38, «. 9^Jvdieaiwre Act, 1878, $. 100— 
Ord. 19, r. 4. — Applications for the adriee of the Court under sec. SO of 
22 ^ 23 Viot., o. 35^ must be signed by oonnsel. — fie Boulton’s Trusts, 51 
L.J. Oh. 493 ; 80 W.B.^96. 

• (ii.) Q. B. Div. — Pleading— Counter-claim — Non~delivery of Reply — Judg~ 
mmt on Admdssittns — Ord. 40, r. 11. — Plaintiff having made default in 
delivery of reply to defendant’s defence and counter-claim, the Court 
ordered final judgment to be entered for defendant on both claim and 
counter-claim under* Ord. 40, r. 11. — Lumstlen v. Winter, L.R. 8, 
Q.B.D. 660 ; 61 L.J. Q.B. 413 ; 30 W.R. 751. 

(iii.) Ch. Div. F. J. — Pleading — Counter-claim— Recovery of Land— Ord, 
17, r. 2 — In a foreclosure action by mortgagee against mortgagor and 
other persons claiming ohargea on the pro{>orty, a defendant counter, 
claimed that plaintiff had wrongfully entered upon and held possession 
of certain other land, of which defemdant had tlie legal estate, and also 
for damages for mi sre presentations contained in a lease executed by 
plaintiff : Held that the cotin ter-claim was contrary to Ord 17, r. 2. — 
Compton V. Preston, 30 W 1l. 663. 

(iv.) Q. B* Div. — Pleading — Lihel — General Denial — Ord. 19, rr. 17-19. — 
In an action for libel defendant may not deny generally, in his 
defence, that he wrote nr published the same falsely or mHlieiously as 
alleged ; but he must set out the facts upon which he relies, either to 

• show jnstifloation or privilege.— iiell v. Limes, 51 L.J. Q.B. 859. 

(v.) Q. B. Div. — Pleoiling —Non-delivery of Reply — Judgment on Admis- 
sions — Ord. 40, r. 11.- -Plaintiff in an action for negligence, in which 
defendant alleged contributory negligence, failed to deliver his reply 
within the property time, but delivered it subsequently : held that 
defendant was not entitled to sign judgment on admissions under 
Ord. 40, r. 11. — Graves v. Terry, 80 W.E. 748. 

(vi.) Q. B. Div. — Quarter Sessions — Case Stated — 12 ^ 13 Viet, c. 45, «. 11. 
—A case stated for the opinion of the Q. B. Div. nnderseo. 11 of 12 A 18 
Viot., o. 46 should contain a statement of the agreement of the parties 
that judgment in conformity with the decision of the Court should be 
entered at Quarter Sessions, as provided by that section. — Peterborough 
Corporation v. Overseers of Thurlby, L.R. 8 Q.B.D. 586, 

(yli.) Ch. Div. O. Reference — Foryiny Report — Judicature Act, 1873, 

s. 66. — Where an action has been referred to ap official referee, and a 
party to the action wishes to have the referee’s report varied, if the ' 
action is coming on for farther consideration he should give notice of 
motion to vary for a regular motion day, and the motion will, as a matter 
of course, be ordered to stand over nntil the further consideration. If 
the action is not coming on for farther consideration, he should apply 
by motion or summons. — Burrard v. Callisher, L.R. 19 Ch.D. 644: 
61 L. J. Ob. 610 ; 46 L.T. 841 ; 30 W.B. 640. 

(viii.) Oh. Div. V. C. B. — Security for Costs — Plaintiff out qf Jurisdiction, 
—A plaintiff who resides abroad will not be called upon to give security 
for oosts if he has substantidi property, either reel or personal, in 
England. — Hamburger v. Poetting, SO W.B. 769.' 

(ix.) Ch. Div. K. J,— Third Party — Costs — Ord, 16, rr, 17-21. — When a 
third party is brought into an action by a defendant who claims 
indemnity against him, the Court cannot determine questions between 
the third party and Cendant without an order directing them to be 
determined. The Court has power to order the third party to pay to a 
■neoassful plaintiff oosts occasioned by his defence and ootmter-daim, — 
PUhr T. Roberts, 46 L.T. 527 ; SO W.B. 696. 
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(i.) Ch, Div, V. C, H. — Trantfer of StoeJc — Infmi^Trwiiee Aet^ 1868» 
8. 8. — Stock to which an infant was beneflciaDy entitled BiM in the 
names of the infant and another person : H«2d*that the Conrt could make 
an order, under Trastee Act, 1858, s. 8, utsting the right to transfer in 
the other person.— Re Harwood, 51 L.J. Ch. 578 ; 80 W.R. 596. 

(ii.) C. A . — Trial hy Jury— Judge's Dhcretion — Transfer of Action— Ord. 85, 
rr, 8, 26. — A judge having refused to allow an action to go to a Jury, on 
tho ground that no siiilitM'eat reason for doing so was shown to him : Held 
that this was not a proper exercise of his disen^tion nndcr Ord. 86, 
rr. 3, 26, and that an appeal would lie : and the action was transferred 
to theQ. B. Uiv.— i/un# v^. Chambers, L.R. 20 Ch.D. 365; 46 L.T. 889 ; 
30 W.R. 627. 

(iii.) C. A. — Trial in County Co%tH — Signing Judgment — 19 S* 20 Viet., 
c. 108, s. 26. —Where an action brought in the High Court is oniored, 
under 19 and 20 Viet., c. 108, s. 26, to l>o triiul in a County Court, and 
the County Court Kegistmr certifies the result to tho nukster's ofHce, 
judgment may lie signed in accordance with such certificate, without 
tiiking nnt a summons for an order to sign judgment. — Johnson v. Wilson, 
46 L.T. (547. 

Principal and Agent 

(iv.) C. A. — N^^gligence— Injury earned hy Contractor. — Defendant employed 
a competent architect and ootiinictor to pull down and ro-hiiild his 
houHO, the contract providing that no deviations wore to be made 
therein without the defendant's written coriHOiit, and that the contractor 
was to be responsible for all damage to property caused by negligence 
or want fjf care of himself or his workmen. The workmen cut through 
a party wall so negligently as to cause a neighbouring house to fall and 
thereby to damage plaintiff's house. The workmen bad no authewity to 
cut into the wall : Held that defendant was liable to plaintiff for 
damages. — Percieal v. Hughes, 51 L.J. (J.B. 388 ; 46 L.T. 677. 

Principal and Surety 

(v.) Ch. Div. V. C. H. — Mortgage — Quarantee of Intarest-^Paymmt hy 
Surety — Right to Transfer. — S. mortgaged leaseholds and a life policy 
to W. t0 secure £290 and interest, F. joining in tho deed as surety for 
payment of the interest and premiums on the policy, and assigning a 
policy to W. on his own life. 8. subsequently obtained further advances 
from W., without F.'s knowledge, on the same prupoi'ty. S. mode 
default, and F. paid tho arrears and policy premiums : Held that F. was 
entitled to have a transfer to him of all securities comprised in the first 
mortgage on payment of tho moneys due thereon. — Forbes v. Jackson, 
L.B. 19 Ch. D.615: 80 W.R. 652. 

Probate 

(vi.) C. A* — Execution of Will— Acknowledgment — 1 Viet., e. 26, s. 0. — There 
can be no due acknowledgment of a signature of a will under sec. 9 of 
Wills Act, unless the attesting wituesses see the signature at the time of 
acknowledgment. Decision of P. D. A. Div. (51 L.J. P.D.A. 36 } 
30 W.R. 505) affirmed.— Rlako v. Blake, L.B. 7 P.D. 102; 61 L.J. 
Ch.377$ 46L.T.641. 

(vil.) P. D. A. Div. — Execution of Will — Acknowledgment. — A. requested 
B. to prepare a will for him, by which B. was appointed sole executor, 
and it was signed by A. in the presence of B. and two other persons. 
B. then sent for C. and f?., and requested them in A.’s hearing to attest 
A.’s signature, which they did : Held that the signature had been duly 
acknowledged. — In the goods of Bishop, 80 W.B. 607. 



zoo 


gUAJCTBRLY DIGEST. 


(I*)" F. D. ZUy»— TT iZI of £ 0 aZiy-*X| 9 oii»^m 6 fii of Jhsocvikr^Uarriod 

Wommr---Arroar§ if Mtnt^A inAmed woman having a power of appoiiit- 
ment over real estates exeented the power in favour of herself, and 
afterward|i made a will directing part of the property to be sold to pay 
legqoleSf and appointing an executor. There were arrears of rent due 
at the time of her death : If fid that the will was entitled to predate. — 
Brotofirijfp v. Pike, h.R. 7 P.D. 61 ; 61 L. J. P.D.A. 29 , 80 W.R. 667. - 

(ii.) P. D. A. Div. — Will of Rfoliy^Aesignee of HeirM-Law— Leave to 
Cits— 20 ^ 21 Fict., c. 77 , «. 61. — In an action for revoking probate on 
the ground of the invalidity of the will, the Conrt will not order the 
assignee of the heir.at.law of testator to be cited. — Jones v. Jones, 
L.B. 7P.D. 66 ; 30W.B.691. 

Public Health:- 

(iii.) Q. B. Div.— Confiwttinflf O/sncs—Psnalty— 38 39 Fief., c. 65, s. 166. 

— flflld that a person guilty of an offence within sec. 166 of Public 
Health Act, 1876, continued liable to the penalty imposed by that 
section so long as the addition to the honse constituting the offence was 
maintained after written notice from the urban authority, notwith- 
standing that the addition was completed before notice was gdven.— 
jRumhall v. Schmidt, L.R. 8 Q.B.D. 603 ; 46 L.T. 661. 

(iv.) Ch. Div. K. J. — Expenses incurred by Local Authority-^ Charge on 
Premises’-Suecessive OwnwsSB 8r 89 Ficf., c. 66, ss. 160, 267.— The 
charge created by sec. 267 of Public Health Act, 1876, for expenses 
incurred by a local authority for soworiug, Ac., for the payment of 
which the owner of the premises at the time the works are completed is 
liable, is a charge on the premisos in the hands of a subsequent owner, 
although the local authority have by negligence lost their summary 
remedy against the provioiui owner.— Sun<7erfaiid Corporation r, 
AlcorJc, 61 L J. Ch. 646 s 46 L.T. 877 1 80 W.R. 666. 

(v.) 0. A. — Local Authority — Contract not under h’sal— 88 4^39 Fict., c. 65, 
«. 174.— Where a contract for an amount oxcoeding £60 has been 
entered into by a municipal corporation acting as an urban sanitary 
anthorito under the Public Health Act 1876, it cannot be enforced unless 
it is under the comnion seal of the corfioration in accordance with 
sec. 174 of tho Act. — Young ^ Co. v. Ijeamingicni Corporation, L.R. 8 
Q.B.D. 679 } 61 L.J. Q.B. 292 ; 46 L.T. 665 ; 30 W.R. 600. 

W») Q« B. Div. — Local Authority — Contract not under Seal — 7 TFiM. IF. 
^ 1 Ftcf., c, 78, «. 44 } 88 ^ 89 Fief., c. 66, s. 174. — A resolution was 
passed by a corporation ordering payment of certain sums, each exceed, 
mg £60, to contractors for costs inourred in paving a street, no contract 
under seal having been entered into : Held that this was not a mis^ 
application of the borough funds within sec. 44 of 1 Fiot., c. 78.— 
ir. Mayor of Norwich, 30 W.R. 762, 

(vil.) 0. A. — Nuieanee-- Sewage^ Pollution of Stream — 88 89 Fief., e. 66, 

ss. 17i 882— 89 ^ 40 Fief., e. 76, ss. 2, 8. — Wherea nuisance is caused by 
the fouling of a stream by means of sewage passing into it through sewers 
under the control of a rural sanitary authority which is unable to stop 
the sewers without danger to the health of the neighbourhood, such 
authority is not committing an offence against secs. 17, 882 of Pnblio 
Health Aot, 1876, or secs. 2, 8 of Rivers Pollution Prevention Act, 187^ 
— Afforti«y»Gsiisral v. DorJ^ing Quasrdians, 46 L.T. 678 s 80 W.B. 679. 

Ballway:— 

(viiU) O. A.— Bofrotsing Penetr#— Ulfwi Fires— Bale osid Htrinp— fihirsfiss.— 
Held, reversing the deoisioii of Kiqr, J. (see vi., p. 68), that fhe aOe and 
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hiring oonH not he impoeohed, end nflBrming Kmj, J., liuiil the enretlM 
were liable under their guarantee.— ToriMlku^ Railway ffepfea Co. t. 
Maelur9.dOWA.m/ 

(i.) Q. B. Div. — Oarrier^Liahility^AlUmatire emending tome 

fish by defendant railway company, signed a " risk note '* by which the 
company were to be free from all liability for loss or damage by delay 
in transit or from whatever oanre arising, and the rates charged were to be 
oue.fifth lower than the ordinary rate. The company, as B. knew, carried 
goods at the ordinary rate without any condition respecting liability : 
lleJdt that the terms as to exemption contained in the risk note were 
reasonable and binding on B.— Brown v. Manchester, Shefield and Lincoln* 
shire Hail. Co., 46 L.T. 389. 

(ii.) O. A. — Oonipwlsory Purchase — Accommodation irorks — 8 ^ 9 Viet, e. 
20, ss. 16, 68. — Land required by a Railway Oonipauy for the purpose 
of constructing accommodation works under secs. 16, 68, of Railways 
Clauses Act, 1M6, is land required for the pnrposes of the undertaking } 
and where the company, acting bond fide, adopt one of two schemes for 
making such works which renders the acquisition of snoh land neces- 
sary, no ground for interfering with their compulsory powers arises 
from the fact that the alternative scheme would obviate the necessity 
for such acquisition. — Wilkinson v. f/ull and Barnsley Bait Co., L.R. 20 
Ch. D. 828 ; 46 L.T. 465 ; 80 W.B. 617. 

(iii.) Oh. Div. P. J. — Compultory Purchase — Basement — Entry — Lands 
Clauses Act, 1845, ss. 84, 85. — The special Act of a company which 
incorporated the Lands Clauses Act, 1846, gave power to purchase and 
acquire the easement or right of oonsimoting a tunnel without beiug 
obliged to purchase the surface over the tunnel, unless the jury or 
arbitrators to whom the question of oompeosation should be submitted, 
should determine that such easement could not be acquired without 
material detriment to the surface land : Held that the company could 
purchase the easement compulsorily, and that it was a heriditamont 
within secs. 84, 85 of the Lauds Glauses Act, and therefore that the 
company could enter on the land, before compensation was assessed, 
upon depositing the assessod value of the easement. — Hall v. Midland 
Rail. Co., 80 W.R. 774. 

(iv.) Ch. Div. P. J. — Compulsory Purchase — Entry-^Minerals — Lands 
Clauses Act, 1845, ss. 16, 68, 85, 91—8 ^ 9 Ficf., c. 20, a. 77.— Where a 
railway company has given notice to take lands within the period limited 
for the exercise of its compulsory fiowers, its right to the land is not 
defeated by the expiration of the time for the completion cf the works 
before the purchase is completed. A railway company may enter upon 
lands peaceably under sec. 85 of Ts&nds Clauses Act, though the land- 
owner has refused to Igive up possession. Clay is a mineral within sec. 
77 of Railway Clauses Act, 1846.* Loosemore v. Tiverton and North Devon 
Bait Co., 51 L.J. Ch. 570 ; 80 W.B. 628. 

(v.) O. A. — Compulsory Purchase of Minerals — Ifsessrity— 8 Viet, e. 18, ss. 
6, 16 i e. 20, s. 77. — A railway company with the usual powere to pur. 
chase lands, that bae acquired surface lauds, has power to pnrobesa cf>m- 
pnlsorily the minerals under the lands, at any time before the expiration 
of the time limited for the exercise of its oompolsoiy powers. The 
opinion of the company's engineer, if bond fide, is the only evidence 
required by the Court as to the necessity of any pnrchsse.<— Brrinyfoa 
V. MetropeUtan IHetrict Rati. Co., L.B. 19 Ch, u. 569 } 61 L.J.^ Ob. 
806 ; 46L.T.448; 80WJL668. 
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(1.) Ch. Div. E. Jn’^Right to Subjacent Support — MineraU-^S Victj c. 20, 
8, 77. — The word! “ minea of coal, Ac., and other minerals ” include 
minerals got by open worbings, snch as clay . — MidUmd Badl, Co. ▼. 
Haunehwood Brick auS TUe Co., 46 L.T. 301 ; 80 W.R. 640. 

Bevenue 

(ii.) Q. B. Div. — VntpeHy Tax — Asftize Courts — 66 Viet., c. 35. — Property 
Tax under ScheduleaA. and B. of the Inoome'Tax Acts is not payable 
in respect of a building consisting partly of a county police station, but 
mainly of Assize Courts used only by the judges on circuit, the justices 
in petty and quarter sessions, and the county court judge . — Cnomher y. 
Berkshire Justices, L.R. 9 Q.B.l). 17 ; 51 L.J. Q.B. 297 ; 30 W.R. 779. 

(ill.) Ch. Div. V. C. H. — Succession Duty — Englishmen Domiciled Abroad — 
Natural Child— IS ^ 17 Vict , c. 51, s. 10.— An Englishman domiciled in 
Italy made a will leaving iml estate in England to his four natural 
children, who, having been recognized by him as his children, were by 
the law of Rome entitled to succeed to personalty as to which he died 
intestate as hereiles ah intestnta : Hold that the children were strangers 
in blood to the testator within the meaning of sec. 10 of Suecession 
Duty Act, 1863.— i4wdsr«o»i. v. Atkinson, 67 L.J. Ch. 452 ; 30 W.B. 662. 

Scotland, Law of 

(iv.) Bt. L. — Bad way — Ohsfmetinn caused hy Works — Compensation— 
8 9 Vict., cc. 19, 33. — To give a claim to compensation under 

8^9 Vict., cc. 19, 23, in resptHjt of works authorised under those Acts, 
there must bo actual injury to the laud, or to some right attached 
thereto. If a direct proximate access to private land by a public high- 
way is interfered with by the execution of such works, this is a subject 
for ooin()ensatum . — Caledonian Hail. Co. v. Walker's Trustees, L.R. 7 
App. 269 ; 30 W.R. 569. 

Settled Estates Act 

(v.) Oh. Div. V. C. H. — Sale out of Court — Settled Estates Act, 1877, s. 16. 
— The Court has no jurisdiction under the Settled Estates Act, 1877, to 
direct a sale of settled estates ontof Court . — Re Harvey's Settled Estates, 
80 W.R. 697. 

(vi.) O. A. — Sale under Sanction of Court— Mistake in Order — Purchnaer^s 
Title — Conveyancing Act, ls81, a. 70. — Since the |)assing of the Con- 
veyancing Act, 1881, a purchaser of property sold, with the approval of 
the Court, under the Settled Estates Act, 1877, is protected by the 
order approving the sale, oven if it be wrong on the face of it . — Re 
Hall Dare's Contract, 46 L.T. 766; 30 W.R. 556. 

Settlement 

(vil.) Ch. Div. V. C. H. — Rectification — Hotchpot Clause.— A, lady who 
was donee under four instruments of powers of appointment among her 
three daughters, by four different deeds-poll appointed one-ihitd of the 
properties subject to the powers to one of her daughters, and died 
without further exercising the powers. One only of the deeds-poll con- 
tinned a hotchpot clause : Held on the evidence that the three other 
deeds must be rectified by having hotchpot clauses inserted . — KiUick v. 
aaaV,46L.T.588. 

(viii.) Ch. Div. P. J. — Setting Aside — Purchase hy Trustee — Settlement qf 
Purehaee^money . — The two eldest sons of an intestate having taken ont 
administration to his estate, %y a deed of family arrangement all the five 
children mortgaged the property to trnstees for the amount tA the esti. 
mated portions of the two younger children; and subject to the mortgage 
the trustees were to hold the property in trust for the three eldest cbil£ren. 
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One of the two yonnger children wm a daughter, and on her marrii^ 
her interest under the deed was settled on certain tmsts. In an action 
brought nine year's afterwards by the*dao|hter and her husband to set 
aside the deed, on the ground of undue inmience and want of adWce : 
Held that though no fraud had been proved, the deed would have been 
set aside, as being a purchase by trustees from their cestois-que-trust, 
if it had not been for the daughter's marriage settlement ; but that the 
settlement formed a fatal btur to setting aside the deed.— Hsuisry v. 
Worasam, 46 L.T. 684. 

Ship 

(i.) Q. B. Biv. — Bt7l of Lading — Perils — Neglicimce of Servants 
— Collision — Judicature Act, 1873, s. 25 (9). — Plain tiffs shipped goods on 
board defendant's vessel, the under a bill of lading containing 
exceptions of collision, and accidents, loss, or damage from any act, 
neglect or default of the pilot, master, or mariners, or other the 
defendant’s servants, in navigating the ship. The C. came into collision 
with another vessel of defendant’s, the A.^ tho collision l)cing due to 
negligence for which the A. was mainly, and the f. in part, in fault : 
Held that defendants were liable, and the extent of theirliability was not 
affected by sec. 25, snb.seo. 9 of Judicature Act, 1878. — Chartered 
Mercantile Bank of India v. Netherlands India Steam Oo.,\ L.B. 9 
Q.B.D. 118; 51 L.J.Q.B. 893 j 46 L.T.580. 

ii.) C. A. — Bottomry Bond — Cmnmunication with Ov*ners^ Foreign Ship . — 
Decinion of P. D. A. Div. (sec. vi., p. 89) reversed. — The Oaetano e Maria, 
30 W.R. 766. 

(iii.) — Charter-Party — Be^nurrage -^Detention hy Frost — Customary 

Manntr of Loathng, — A charter-party provided that the ship should 
proceed t<* a certain port and there load in the customary manner fmm 
freighter's agents a cargo of iron ; the cargo to he loaded as fast as the 
sieuijier could take on l)oanl, and if longer detained, merchants to pay 
a certain rate of demurrage, *' detention by frost, (fto., not to bo reckoned 
as lay days." The freighter’s agents, unlike most shippers at the port, 
had DO wharf in the docks, but one up a canal connected with the docks, 
and the cargo was brought to the ship’s side in lighters. After the 
loading began the canal became frozen so that the loading was inter- 
rupted. The dock all the time remained unfrozen. The shipowner, 
when ho made the charter-party, did not know who wore the freighter’s 
agents : Held that the exception in the charter-party as to detention by 
frost applied, and the freighters were not liable for demurrage. — Kay 
V. Fteld, L.R. 8 Q.B.D. 594 ; 46 L.T. 680. 

(iv.) Q. B. Biv. — Charter-Party — Demurrage — Frost Prei*enting Loading. — 
The provision as to demurrage in a charter-party contsined an exception 
in case of hands striking work or frosts or floods or any other 
unavoidable accidents preventing loading; in which case owners to 
have the option of employing the steamer in some short voyage trade, 
until receipt of written notice from chartcrors that they are ready to 
resume employment : Held that the exception in the chailer-party 
applied where delay in supplying %argo occurred after the loading had 
begun, as well as when the commencement of loading was prevented 
by any of the specified causes. — Coverdale v. Grant, L.B. 8 Q.B.D. 600; 
46 L.T. 682. 

(v.) P. B. A. Biy. — Charter Party— Generol 8h4p--Lien for Freight — 
Notice. — Wltou a person without notiqe of any charter-party between 
the ebipowner and charterer abipe goods on board a vesael advertieed 
aa a general ahip by the charterer, euob goods are not eubjeot to a 
lien reserved by the charter-party to the ehipowner in respect of 
overdue freight. — The Stornoway, 61 LJ, P.D. A. 27 1 46 L.T. 778. 



gtJARtERLY DIGESY. 


t04 

• 

(i.) P. D« A» DiV.— ’ColKaionr-Comimlsofy Pilotdge-^ForMgn 8hiip^ 
6 Gto, IV, f e, 125| a. 697-Or<2er tn Councilf I8th May, 1864 *-24 6* 26 
Viet., e, 47* — Pilotage ii'e^mpalsory in the Thames on foreign Tessels 
carrying pasMgers a^d bound for a port between Boulogne and the 
Baltic. A pilotage rate is not a due within 24 and 26 Yict., o. 47.— 
The Veata; 61 L.J. P.D. A. 26 ; 46 L.T. 492 ; 80 W.B. 706. 

(ii.) Q. B. DiT. ’^ColUaion — Dock in Thames — Admiralty Jwrisdiction — 
0<nmty Cowrt — 24 Viet,, e, 10, a. 7. — A collision occurred in a dock 
connect with the Thames by channels, provided with gates and looks : 
Held that a claim tor damages arising therefrom was within sec. 7 , of 
Admiralty Court Act, 1861. — Regina v. Kerr, L.B. 8 Q.B.D. 600 ; 61 L.J. 
Q.B.805 ; 80 W.B. 666. 

(iii.) P. B. A. Div. — ColUaion with sunk Vessel — Liability of Oioners of 
Wreck, — Where a vessel, through the negligence of those in charge of 
her becomes a wreck and a dangerous obstruction in a navigable river, 
it is the duty of those originally in charge of her, though not in actual 
possession at the time, to take steps to warn approaching vessels of her 
position.— Tlie Douglas, 61 L.J. P.D.A. 66 ; 46 L.T. 438 ; 80 W.B. 692. 

(W.) P. D. A. Div. — Compulsory Pilotage — Damage to Pier — Private Act 
— Construrtion. — Held that sec. 89 of New Brighton Pier Act, 1864, 
which enacts that if any person having the care of a ship shall wilfully 
or carelessly cause damage to the pier, the owners of the ship shall be 
answerable, does not render owners of a ship answerable for the 
consequences of a collision if due to negligence of a pilot compulsorily 
in charge of the ship. — The Clan Cordon, 46 L.T. 490 ; 30 W.B. 691. 

(▼.) O. A. — Oeneral Average— Damage caused in putting out Fire — Terminal 
Hon of ildvsnturs.— To pour water upon cargo in order to put out a fire 
in the ship's hold, is a general average act, and if the cargo is thereby 
injured the owner is entitled to a contribution. Whilst carg^ remains 
on board, after a ship's arrival at port of destination, the maritime 
adventure is not terminated so as to absolve owners of the cargo and 
ship from mutual rights and liabilities. — Whitecross Wire and Iron Co. 
V. 8aviU, L.B.8Q.B.D.663; 51 L.J. Q.B. 426; 46 L.T. 648 ; 80 W.B. 588. 

<ri.) Q. B. Div. — General Average — Practice of Average Adjusters, — A long- 
continued practice of average adjusters, who prepare their statements 
a 4 ) 0 ording to the law as laid down by the Courts, is no evidence of such 
a custom of trade as to be impliedly incorporated in a contract between 
ship-owners and cargo-owners.— Stwdson v. Wallace, 46 L.T. 742. 

(vli.) P, D. A. Div. — Salvage — Award — Apportionment. — In a suit to 
recover salvage reward in respect of services rendered in towing a 
disabled vessel into safety, the court awarded £4,000, of which £3,000 
was apportioned to the owners. — The Kenmure Castle, L.B. 7 P.D. 47 i 
80 W.B. 708. 

(viU.) P. D. A. jyiY.-'Salvage— Service to Vessels in Collision. — Where two 
vessels are in collision and are entangled in a position dangerous to both, 
salvors who free both vessels from danger by towing one of them olear, 
are entitled to recover salvage geward from the owners of both vessels. 
—The Vmdyk, L.B. 7 P.D. 42. ’ 

Solioltor:— 

(la.) Oh. Div. V. C. H. — Acting *n Opposition to Former Client — Injunction, 
— ^The jurisdiction of the Court to restrain a solicitor who has acted in 
one proceeding from acting in a subsequent proceeding for the party 
opposed to bis former client, eztendt to the oese where the solicitor has 
bm discharged by the client. — LiUle v. Kingawood Collierias Co., 61 L J. 
Oh. 498. 
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(i.) C. A.— to Act for CUmi-^FAuMent Aefoneo by SoUcitor^ 
Leave to withdraw, — A aolidtor, who was oo.defendant with his olieut in 
an aotioDi obtained permission from him to def^d the action for both of 
them, and fiwndalently pnt in a defeifoe; denying his own and admitting 
his client’s liability, and afterwar«is absooAded. J ndgment having been 
obtained against the client upon the admissions, leave, was given him, 
on appeal, to withdraw the defence and deliver a new one.'— v. 
Preaton, 80 W.R. 566. 

(ii.) Q. B. Diw. — Coata — County Court — 19 ^ SO Vici,^ c. 108, s. 86.— 
Charts made by a solicitor for attendance and advice before com* 
inencing an action in a County Court, or for work done after the action 
has been concluded by judgment, are not costs or charges incarred in 
the suit within sec. 86 of County Court Act, 1856, and the County 
Court scale does not apply to them. — Re Emmanuel, 80 W.B. 786. 

Trade Mark 

(iii.) Ch. Div. N. J. — Reyiatrafion — Neuf Mark — Diatinetiveneaa — IVads 
Mark RiUea, 17, 19. — A new mark may be registered in respect of some 
goods contained in a class, although a similar mark is already registered 
for other goods in the same class, if the goods and trades of the pro* 
prietors are sufficiently distinct to prevent liability of oonfnsion.— Re 
Brahy and Co., 46 L.T. 880; 80 W.E. 676. 

Trustee 

(iv.) Ch. Div. V. O. B. — Attaehmeni-^DefauUing Truaiee- 88 d^88 Viet, 
e. 62, fl. 4; 41 6*42 Viet, e. 64, s. l.~- Where a defaulting trustee, with- 
out acting dishonestly, has made an erroneous application of trust* 
money, and has no present means of payment, the Court will, upon his 
executing a charge on the whole of his property, refuse to grant a writ 
of attachment. — Bolroyde v. Oamett, 30 W.K. 604. 

(v.) Ch. Div. V. C. B. — Breach of Trust — Inveaimrnt — Cheque payable to 
Stock-Broker — loaa of Trust Fuml.— -A trostee about to invest trust 
funds instructed a stock-broker to purchase stocks, and the broker pro- 
duced a bought note, irregularly drawn, but purporting to be a contract 
for the purchase of certain corporation securities, and showing that the 
contract was with the corporation. The stock might have been pus- 
chased from the corporation direct. The trustee gave the broker m 
cheque for the amount payable for the stock, and sabsequentty the 
broker absconded ; and no securities were received by the trustee, and 
the money was lost: Held that the trustee was liable. — Speight v. 
Qawat, 46 L.T. 726; 80 W.B. 786. 

(vi.) C. A..'—Hew Truatee-^Veaiing Order--^Lunatir. TVastre— 18 6* 14 Viet, 
e. 60, aa. 82, 86. — The Court has power, under the Trustee Act, 1860, to 
make an order both in Lunacy and the Chancery Division, appointing 
and vesting the right to transfer stock in three new trustees in place of 
three old tmstees, of whom one is dead, one bankrnpt, and one lunatic. 
— Bs Dues’# Truata, 46 L.T. 688 ; 80 W.B. 769. 

(vii.) Ch. Div. F. J.— Retaining Trust Funds Uninvested — Rate of Interest 
to he Charged.-— Ad exeentriz aod»tmstee allowed trust money to remain 
uninvested in the hands of her solloitor : Held that she ought to he 
chat^ with compound interest at three per cent, per annnm^ with 
half-yearly rests. — Gilroy v. Stephen, 46 L.T. 761 ; 80 W.B. 746. 

(viil.) Ch. Div. V. O. B.— Settled Estate— Proeeeddnga for Protection of— 
Coats— 22 4r 2B Viet, e. 36, #. 30— Settled Estates Act, 1877, a. 17.— 
Xmstees anthoriaed on a petition under sec. 80 of Tmstee Belief Act, 
and see. 17 of Settled Estates Act, 1877. to adopt proceedings taken by 
the tenant for life for the protection of the settled estates, and to pay the 
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tenant for life's costs as between solioitor and client oot of moneys in 
tbeir hands, the proceeds of sale of part of the estates. — Re Ewrl de la 
Wa/rr^e Settled Estates, Gh. 407; 46 L.T. 840. 

Vendor and Furohaser 

(i.) O. A. — Covenant to Re-convey — Pv/rchaae from Railway Company. — Deoi. 
sion of Kay, J. (sec. iii., p« 42) reversed. — Lcyndon and South-Western 
Bail Co. V. Oomm, 61 L.J. Gh. 630; 46 L.T. 449 i 30 W.B 620. 

(ii.) O. A.,^Misrepresentation — Rescission. — An auctioneer, who was owner 
of £600 stock standing in the names of directors, which had been 
made an indemnity to provide against costs in a pending suit, put the 
fund up for sale under particulars stating the facts, and that there was a 
considerable sum applicable for payment of costs, and that the costs 
would be paid out of such sum. It appeared that the auctioneer had 
been informed before the sale that the fund was liable to be wholly 
swallowed up in costs : Reid, in an action by the purchaser, that this was 
a misrepresentation entitling him to rescind. — Matthias v. Yetts, 
46 L.T. 497. 

(iii.) O. A. — Sale of Right of Entry — 32 Hen. VIII., c. 9, s. 2 — 8 6* 9 Viet, 
e. 106, s. 6 — Covenant for ^iet Enjoyment— Breach — Damages^ — A. 
sought to recover certain lands, and the person in possession alleged that 
one-fonrth share belonged to B., who had never been in possession. A. 
for £10 took a conveyance from B. of his share, with covenants for 
title and quiet enjoyment. B.'s share was worth £500. A. recovered 
possession, and the trustee in bankruptcy of B., who was bankrupt 
before his convoyanco to A., recovered possession from A. of the one- 
fourth share. In an action by A. against B. for damages : Held that 
the conveyance to A. was not void by reastm of 32 Hen. VI II., c. 9, 
8. 2; and that A. was entitled to £500 damages. — Jenkins v. Jones, 
L.R. 9 Q.B.D. 128 ; 30 W.U. 668. 

(iv.) Ch. DlV. O. J,-- Specific Performance — Waste of Manor — Hon-ewistence 
of Rights Over— Evidence. — The lord of a manor conti-acted to sell part 
of the waste, and furnished a statutory declaration that, to the best 
of his information and belief, no copyholder or free tenant had 
exercised any right of common for forty years and upwards, that no 
copyholder or free tenant existed and that no quit rents had been paid, 
services rendered, or Court baron held, for sixtv years and upwards : 
Held that the title could be forced on the purohaser.—lto Bridges and 
McRae* s Contract, 30 W.R. 639. 

Water:— 

(v.) Q. B. DiV. — Waterworks Company — Swpply of Water by Measurement — 
Providing Metre — 20 & 27 Fief., c. 93, s. 14. — The special Act of a water 
company, which incor))orated the Waterworks Clauses Act, 1863, pro. 
vided for the supply of water for family use, at rates calculated on the 
rental of the houses, and for the supply of w'ater for other than family 
consumption and for baths, at certain rates per thousand gallons: Held 
that there was no obligation imposed on the consumer of providing a 
metre for water supplied for a bath . — Shield Waterworks Co. v. Carier, 
L.R. 6 Q.B.D. 633. 

Will:- 

(vi.) O. A.— Chonfv--lforfmaitt.— Held, rerersing the decision of V. 0. H. 
(seb iv., p. 18) that the second bequest was also valid. — Biscoe v. Jackson, 
6lLJ.Gh.£4i46L.T.866. 
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(*•) Div. V. C. H. — Cbiistru«^idn^Ann«i(y /Vea incom# IVup— 
Arraars— Steittta Irim<«a«i<wM.-Te8tator, who died in 1846, beqneathed 

to hi8 wife an annuity of £400 free from aU dednotione in reepeoi of any 
present or fntnre taxes, charges, assebments or impositions, and 
directed his tmstees to inTCSt a fund to answer the annuity, which fnnd, 
subject to the annuity, was to be considered as part of his residnary 
personalty. The trustees deducted income tax from the annuity till 1878 : 
Held that the annuity was given free of income tax, and that the widow 
could reoorer the amounts deducted for income tax since testator's 
death. — Bannerman v. Young, 61 L.J. Ch. 449. 

(ii.) C. A. — Conafruction-- Charge of Debts — Devise to Bxeeutors, — Decision of 
Kay, J. (see iii., p. 44) rerersed. — Re Tanqueray-Willaume and Landon, 
61 L. J. Ch. 484 : 46 L.T. 642 ; 80 W.B. 801. 

(iii*) Ch. Div. F. J. — Conatruetion^Forfeiture on Alienation-^ Aeeelsration 
of Remainder, — Testator gave property to his son for life, to be con- 
veyed to the son's children on his death in equal shares as they 
attained twenty-one, and he directed that his son's life interest should 
cease on alienation or bankruptcy and the gift to the children should be 
accelerated: Held that an assignment of the son's life interest and 
other property, which as to the life interest was never acted upon and 
subsequently disclaimed, worked a forfeiture, but that the gift to the 
children was not thereby acoelorated.-^Eurst v. Hurai, 61 L. J. Ch. 417. 

(iv.) Q. B, Div. — Constrvctum — Qift to Issue and their Heirs — Life Estate, 
—Testator devised realty to his ton, and after his decease to his lawful 
issue and their heirs for ever, if any, and if he should die without 
having any children born in w^look then to B. and his heirs : Held 
that L. took an estate for life only.— Forj/an v. Thomas, L.B. 8 
Q.B.D. 676 $ 61 L.J. Q.B. 289 $ 46 L.T. 481 $ 80 W.B. 668. 

(▼.) P* D. A. Div. — Construction — Money — Residuary Testator 

beqneathed ''the whole residue of money" to A., *' excepting such things 
as the undermentioned : ” Held a gift of residue to A,— -In the goods of 
White, L.R. 7 P.D. 66$ 61 L.J. P.D.A. 40$ 46 L.T. 696; 80 W.B. 660. 

(vi.) Ch. Div. F. J. — Construetion-- Power of Sale — Determination, — 
Testator gave trustees extensive powers of management, including a 
power of sale, for a limited period, so as not to offend the mle against 
perpetuities : Held that it was the testator’s intention that the powers 
should subsist, though the beneficial interest became vested in a person 
absolutely entitled, and that the trustees could make a title without the 
concurrence of the beneficiaries.— Rs Cotton* s Trustees, L.B. 19 
Ch. O. 624 $ 61 L. J. Ch. 614 ; Cotton v. London School Board, 80 
W.B. 610. 

(vii.) Ch. Div. C. J.-— Construction — Power to Lease — Person or Persons — 
Corporation. — ^Trustees of a will had power to grant leases to any person 
or persons they should think fit : Held that this authorised them to 
gnat a lease to a limited company. — Re Jeffcoclfs Trusts, 61 L.J. 
Ch. 607. 

(viii.) P. C. — Construction — Precatory Trust.— Testator gave 111 his property 
to his widow, **> feeling confident that she will act justly to our children 
in dividing the same when no longer required by her: *’ Held that she 
took an absolute interest. — Mussoorie Bank v. Raynor, L.B. 7 App. 821 $ 
46L.T.688. 

(ix.) Ch. Div. F. J.— Construotion — Residuary Gift — Direction to Transfer 
Business, — ^Testator gave alibis property to trustees upon trust to invest 
such part as they shmd think fit in his bnsiaess, and to carry on the 
same till his son attaiiied twenty-one, and to pay an annuity ont of the 

I 
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pvoftit i mad he provided that the proceeds of any part of hie personal 
estate not requited for the business shonld be applied for the same pur- 
poses as the capital enmloyed in the business. The business was carried 
on in a freehold shopC Held that the gift of the business to his son 
earried the surplus profits of the business during the son’s minority, 
but that the freehold shop did not pass onder the gift. — Henton ▼. 
Hsnfon, 80 W.B. 702. 

(i.) Cli.^ DIt. P. J. — Qonitmetvm — Restraint on Anticipation — Income 
hearing Fund — Conversion. — ^Testator bequeathed an annuity to his 
, widow, and direct^ his trustees to provide for the same either by 
setting apart a portion of the proceeds of his residuary personalty, or hy 
purchasing an annuity, and he bequeathed his residuary personalty to 
his two daughters for their separate use, without power of anticipation. 
Ihe residue consisted of stock and cash : Held that there was no direc- 
tion to convert the residue into money, and therefore that the stock 
could not be transferred to a married daughter. — Re Clarice'' $ Estate, 
80 W.R. 778 

(ii.) O* A* — Construction — Revocation — Testamentary Appointment. — A 

general clause in a will revoking all former wills revokes a prior testa- 
mentary appointment. — Sotheran v. Dening, L.B. 20 Ch. D. 99. 

(iU.) O- A* — Construction — Sperijic Rsguest.— Decision of Fry, J. (see. viii., 
p. 74) reversed.— Rroodtene v. Borrow. 46 L.T. 618; 80 W.R. 646. 
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ADDENI^A 

(Cases reported only in the Imuj TirM$ /^sportu and W^kly R^pwt^r for J nly 29th.) 


BiU of Sale:- 

(i.) C* X B. — Regtstratwn--‘AjSidavit A/te»fa(ion-~41 ^ 42 Vtci., e. 81» 

H8, 8 , 10.— Same decision as Ford v. Kettle^ anU, rii., p. 78.— -Jfai parte 
Knightley, Re MouUon, 46 L.T. 776. 

Company 

(ii.) Ch. Div- F. J,--Ariicle» of Aseoeiation — Election of Direetnns.^Tbe 
articles of association of a company provided that any oasnaV'raoancy 
occurring in the Board of Directors might be dUed np by the directore 
by the election of a duly qualified member : Held that the fact that a 
general meeting intervened between the occurronoe of a casual vacancy 
and the election of a member by the directors to fill sneh vacancy, did. 
not render the election invalid. — Mnn»ter v. Cammell ^ Co,, 80 W.B. 812« 

(iii.) Ch. Div. P. X— H'indinjF-up— Di/ifri 6 utiV)n 0/ Aaaete — On the winding- 
up of a liinilod company partaking of the character of a building society, 
directions were given as to the method in which any snrplns assets 
should bo applied . — Re Land, Rndding, and Qovernment SecMfitioa Society, 
46 L.T. 768. 


Debtor and Creditor:— 

(iv.) Ch. Div. P. J. — Negotiable Jnntrument — Tlteft of bond payable to 
Ikarer — Rond jhle Holder. — A, being indebted to a bank, gave them two 
French bonds payable to bearer and transferable by delivery, and 
requested that they should be sold on his account. On giving the first 
bond he obtained a fresh advance from the bank. On tbe bonds being 
Bont for sale it was discovered that both had been stolen : Held that as 
to the first bond the bank had a charge on it to the amount of the 
advance made thereon, bnt bad no charge as to the second bond.— 
Symons v. Mulkem, 46 L.T. 769. 

Mortgage .— 

(v.) C. A. — Goodwill of Publicdiouae — Tranafer of License, — Decision of 
Fry, J. (see viii., p. 90) afllrmed. — Rutter v. Daniel, 80 W.B. 801. 

Practice 

(vi.) C. A. — Discovery — Variiculars — Damage to Cargo of 8/1 ip.— Decision sli 
P. D. A. Div. (see vii., p. 65) reversed. — T)\e Rory, 46 L.T. 767. 

(vii.) Q. B. Div. — Diamieaal for Wci§kt of Prosecution^ Mistake — Enlasrgement 
of Time. — When, by a Kaster's order, an action was to be dismissed, nnlees 
notice of trial were given by a certain day, and through a mistake of the 
solicitor's clerk, the notice was not so given, the Court, on an appeal 
from a judge at Chambers who declined to extend the time, refoM to 
interfere with bis discretion*— Oildsr v. Morrison, 80 W.B. 815. 

Settlement 

(viai) C« A. — RevoeahUity^Volunteers. — Decision of F 17 , 3 . (teeir.,p.$9) 
affirmed. — Paul ▼. Paul, 80 W.B. 901. 
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Solicitor 

(i.) Q* B* Div. — Solicitor and tjUont — Execution of Fi. fa, — Authority of 
Creditor's Soliciior.-w-A Bol*cifcor to a judgment creditor issuing a ./i. fa, 
has no implied auihority^^ (Street the sheriff as to what goods he should 
seise, so as to render hi^Uoiit liable. — Smith, v, Keal^ 46 L.J. 770. 

Vendor and Furohaser 

(ii.) Q, B. Biv. — Sale hy Auction — Warrajityby Auctioneer,'^ An auctioneer 
cannot give a warranty without the vendor’s authority. If he does 
warrant further than he is instructed the vendor is not bound. — Payne 
V. Lord Leconjield, 80 W.R. 814. 






